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INTRODUCTION

This is a case about the enforcement of voters’ referendum
rights under the Faulkner Act. It raises guestions about the
obligations of municipal officials to obey the requirements of
those laws, to liberally construe them in voters’ favor, and of
the judiciary’s power to act when, as here, those officials
undermine voters’ rights at every turn.

In March 2011, the City of Hoboken adopted amendments to
its rent control law that curtailed tenants’ rights and
remedies. As is their right under the Faulkner Act, a committee
of citizens circulated petitions seeking the repeal of these
amendments and a public vote on the matter, if they did not
secure a legislative repeal.

The citizens ultimately submitted over 3,100 signatures,
and despite a highly aggressive review, even the City conceded
that at least 2,224 of them were valid. This was numerically
sufficient to force a referendum and to suspend the terms of the
new amendments from taking effect.

After two orders to show cause in the trial court, three
motions in the Appellate Division, and an order of the Supreme
Court vindicating these voters’ rights, this matter was
ultimately voted upon by the Hoboken electorate in the November

2011 general election.
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But the history of how the people ultimately secured their
right to pass judgment on the Hoboken City Council’s ordinance
is shameful. It involves the City’s outright disregard, along
with rewriting, of controlling state law on the issue. Among
other things, the City Clerk claimed the right to “unfile”
petitions properly lodged in the Clerk’s office based on a prima
facie review of the papers filed. Contemporaneously, the Clerk
refused to do his statutory duty to conduct a thorough
examination of the petitions and to properly announce his
findings. Later, the Clerk refused to accord Plaintiffs their
unambiguous statutory right to amend or supplement those
petitions with additional signatures, feigning ignorance when
Plaintiffs asserted those rights. When the trial court found
the Clerk’s actions to be arbitrary and capricious, the Clerk
nevertheless disregarded unambiguous remedial orders compelling
action on his part. This resulted (after one emergent appeal to
this Court) in the issuance of an Order Enforcing Litigants”’
Rights.

At every step in this process, the City obstructed the
citizens’ rights. The trial court’s remedies for these actions,
which did nothing more than to compel the Clerk to follow the
law, examine and certify the petitions, and authorize
appropriate supplementation of the petitions, were measured,

appropriate solutions, fully authorized by law and equitable



doctrines. 1Indeed, when the propriety of the Court’s orders was
litigated before the Supreme Court on an emergent stay motion,
the Court reinstated the trial court’s rulings, without recorded
dissent.

This appeal again seeks to litigate the validity of these
orders preserving voters’ rights to decide local legislation at
the ballot box. It also questions the trial court’s finding
that Defendants’ violation of Plaintiffs’ referendum rights was
a violation of the New Jersey Civil Rights Act, and awarding

them counsel fees as prevailing plaintiffs.



PROCEDURAL HISTORY'

Plaintiffs-Respondents Daniel Tumpson, Russell Hoover, Eric
Volpe, Cheryl Fallick, and Joel Horwitz, collectively, the
Committee of Petitioners, are residents of the defendant City of
Hoboken (“City”), which is governed by the Optional Municipal
Charter Law (commonly known as the Faulkner Act) . (Ja2-4). On
May 4, 2011, Plaintiffs filed a Verified Complaint and an Order
to Show Cause protesting the decision of the City and its Clerk,
defendant James Farina, to “unfile” a rent control referendum
petition they had lodged with him, and thereafter to reject the
supplemental petitions, which are expressly authorized by
statute, that they had filed. (Jal-34).

Judge Gallipoli signed the Order to Show Cause (Ja35-36),
which set forth a briefing schedule. The City Defendants then
filed motions and opposition to the Order to Show Cause. Three
intervenors (Mile Square Taxpayer Association 2009, Inc., Gina

DeNardo, and 611-613 LLC) also filed papers supporting the

! Three motions panels of the Appellate Division and the Supreme

Court have already considered prior aspects of this case. This
procedural history therefore incorporates the trial court,
Appellate Division, and Supreme Court proceedings.
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City’s anti-tenant positions. A hearing on these various
applications was held on June 10, 2011. (See 1T) .2
After the argument, Judge DeCastro issued a 13-page opinion
(Jal31-143) finding, among other things, that the Clerk “did not
follow the procedure set forth in N.J.S.A. 40:69A-185 through
187~ respecting the filing and processing of referendum
petitions, and the legal effect of same. (Jald40-42). She
further found that “based upon a reading of the statutes
Mr. Farina’s actions were arbitrary and capricious.” (Jald2)
Having made this finding that the City violated the law,
the Court turned to the question of remedy. Thus, in its
opinion, it directed the City Clerk to “process the plaintiffs’

filed petition as provided by law and review the petition and

2 Transcripts are referred to in this brief as follows:
1T - Oral argument, June 10, 2011

2T - Oral argument on Plaintiff’s motion after remand to enforce
litigants’ rights. August 25, 2011

3T - Oral argument on Plaintiffs’ Motion for Summary Judgment
and award of counsel fees, October 21, 2011

AT - Decision granting Plaintiffs’ Motion for Summary Judgment
and award of counsel fees, October 24, 2011

ST - Oral argument on City’s motion for reconsideration,
December 2, 2011

6T - Decision denying City’s motion for reconsideration,
December 6, 2011



amended petition timely submitted consistent with the statute.”

(Jal42) .3
The Intervenors sought a stay pending appeal. (Jaldg8-49).
On June 24, 2011, the Judge denied the request. (Jal50-51).

She found that the Defendants and Intervenors had not proven, as
would be required for a stay pending appeal, that they had a
likelihood of prevailing on the merits, or they would suffer
irreparable harm in the absence of a stay. (Jal5l). The Court
expressly found that the balancing of the equities favored
Plaintiffs. (Id.) Moreover, the Court also clarified the
remedial aspects of the prior order. Specifically, the Court
said that in the event that review of the petition and amended
petition described in the June 14 Order resulted in a finding of
insufficiency, Plaintiffs were entitled to file additional
signatures to cure the insufficiency:

In addition, to clarify, at the conclusion of the 20

days [for review of the previously-submitted

signatures], if the City determines the filings are

insufficient, the Plaintiff may amend pursuant to the
law. N.J.S.A. 40:69A-188.

* The orders accompanying the June 14 opinion (Ja 126-130) denied

the City’s motion to dismiss the action, while the letter-
opinion stated that the action was dismissed. These conflicting
statements created an ambiguity about whether Plaintiffs’ claim
under the New Jersey Civil Rights Act, N.J.S.A. 10:6-2, was also
dismissed. As detailed infra, a ruling from an Appellate
Division motions panel addressed that issue.



The Defendants and Intervenors did not pursue an appeal of
this Order at that time. Rather, on July 14, 2011, they filed a
joint notice of appeal (Jal52-159), contending that Judge
DeCastro’s legal findings and the remedy she ordered were
flawed. (Jal56-57). On July 28, 2011, Plaintiffs filed a
cross-appeal, arguing that the Judge’s interpretation about when
Ordinance Z-88 was suspended was mistaken. (Jal60-64) .1

Consistent with their past pattern of obstructionism, on
July 7, 2011, the City Defendants found the 2,314 signatures
theretofore submitted to be insufficient. (Jal70-72).
Nevertheless, pursuant to Judge DeCastro’s Order, Plaintiffs
then diligently collected an additional 844 signatures, and
submitted them on July 18, 2011, in the manner and within the
time fixed by her June 24, 2011 Order. (Jal73-74).

On July 25, 2011, Defendants replied to this submission by
letter, and contended that the filing was untimely, despite
Judge DeCastro’s ruling expressly authorizing the filing.

(Jal75-77). However, the letter also specifically found that

! Plaintiffs also argued in the alternative that in the event the

trial judge’s motion was interpreted as a denial of counsel
fees, and in the further event that their then-pending motion
for remand was denied, that they would also appeal the counsel
fee issue. (See Jal62 (‘summary of order below’ section)).
However, as shown later in this section, the appellate motion
panel agreed with Plaintiffs and allowed the temporary remand to
address the counsel fee issues. (See Jaz00).



the valid signatures submitted were numerically sufficient under
the law. (Jal7e6).

Plaintiffs then applied to Judge DeCastro by Order to Show
Cause under R. 1:10-3 to enforce her Orders. On August 1, 2011,
Judge DeCastro held that in her view of R. 2:9-1, she did not
have jurisdiction to hear the enforcement motion because an
appeal had been filed. (See Jalsg2).

Plaintiffs immediately sought emergent relief with the
Appellate Division, and after briefing wherein Intervenors
continued to protest the validity of the underlying rulings, the
Appellate Division upheld Plaintiffs’ rights. (Jal83-186).
Specifically, on August 12, 2011, the appellate panel (Judges
Miniman and Sabatino) ruled that the Orders of the Court were
valid, enforceable rulings that Defendants had to obey:

The June 24, 2011, order clearly granted plaintiffs

leave to supplement their petition and amended

petition “within ten days after the notification of

insufficiency has been served by the municipal clerk.”

N.J.S.A. 40:69A-188. The clerk rejected their

supplementary petition as not timely filed. If it was

timely filed, plaintiffs were entitled to the relief
sought in their order to show cause.
(Jal85-86). The appeals panel also commented on the voting
rights implications of their Order, in particular, the
desirability of having the issue decided by the voters at the

November 8, 2011 general election:

That leaves only the issue of whether we should issue
a mandate with respect to the time within which the



judge is to decide the issues. Defendant and the

intervenors urge that it is not because a referendum

may be scheduled at any time and voted on in a Special

election. Although we recognize that to be true, we

also recognize that voter turnout is much greater at a

general election that it is at a special election. We

suggest that the trial court give due consideration to
this concern on the plaintiffs’ part
(Jalso).

On August 25, 2011, the trial court ruled that Defendants
in fact had violated Plaintiffs’ rights. Aas a remedy for
Defendants’ violations, Judge DeCastro ordered the City Clerk to
“certify the [petition] as proper, valid, and sufficient in all
respects” (Ja201-03) and that, as contemplated by law, that the
petition signed by at least 2,224 qualified Hoboken voters
suspended operation of the ordinance. (Id.) The Defendants
ultimately complied with this Order and when the Hoboken City
Council refused to repeal the ordinance, effectively let the
matter proceed to the ballot. (See 3T 6:3-8:19). In that same
Order, the Court also held that the ordinance was suspended as
of that date. (Ja203)

The trial judge also denied a stay pending appeal.

(Jaz203). Intervenors, without the support of the municipal
Defendants, then sought emergent treatment for their stay

motion. Judge Simonelli denied Intervenors’ application for

emergent treatment of this motion. (Ja277) .
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Intervenors then filed a3 motion for a stay of the August
25, 2011 ruling as an ordinary motion. On September 26, 2011,
another panel (comprised of Judges Fisher and Baxter) granted
the stay pending appeal without comment or explanation.

(Jaz10).

On September 29, 2011, Plaintiffs moved before the Supreme
Court to vacate the stay. The Intervenors defended the
appellate stay, again arguing, among other things, that the
trial court’s decisions on the violation of Plaintiffs’ rights
and the resulting remedies were invalid.

By Order dated October 5, 2011, the Supreme Court vacated
the stay, without recorded dissent. (Ja2l11l). This decision
once again suspended the ordinance and definitively allowed the
ordinance to proceed to the ballot, where the voters considered
and defeated the proposal during the November 2011 general
election.

While this appellate practice was underway, the trial court
was resolving the last of the issues presented: that of counsel
fees. Specifically, in their Verified Complaint, Plaintiffs
alleged that the Defendants’ actions rendered them liable under
the New Jersey Civil Rights Act, which gives remedies to a
plaintiff for violations of both statutory and constitutional

rights.

10



In the trial court’s June 14 opinion, which had granted
relief to Plaintiffs, Judge DeCastro had repeatedly acknowledged
that the right of referendum was a statutory right (See Jal33,

134, 135). Nevertheless, her opinion had concluded with the
statement that having granted relief, the action would be
dismissed (Jal43); whereas the Order had actually denied
Defendants’ motion to dismiss the Complaint (including the NJCRA
claims) in its entirety. (Jal26-27).

Plaintiffs filed a motion with the Appellate Division dated
July 26, 2011 (see Ja200) arguing that since the NJCRA and
counsel fee issue remained pending, the appeal should be
dismissed for want of an appealable final order or in the
alternative, that the Court should grant a remand to resolve
these open issues.

In granting a remand, the motions panel (Judges Lihotz and |
Baxter) effectively agreed with Plaintiffs’ position (Ja200),
and the trial court set a briefing schedule. (See 4T4-2 to 15).
Plaintiffs filed their motion (Pa 31-32) and after hearing the
matter, Judge Santiago concluded the Plaintiffs were entitled to
summary judgment under the NJCRA, because Defendants had
violated their statutory referendum rights. (4T13-6 to 14-17).
Furthermore, the Court explained that Defendants’ actions
constituted a deprivation, and not merely a delay of Plaintiffs’

rights. (4T14-4 to 24).

11



Turning then to the question of the counsel fee award, the
Court first determined that Plaintiffs had obtained multiple
orders compelling the Defendants to accept, process, and
validate their referendum petitions and accordingly they were
“prevailing parties” for purposes of the fee analysis. (4T17-17
to 18-16). The Court then explained that Plaintiffs’
certifications in support of the fees were detailed analyses
that showed the professional servi;es rendered, their
backgrounds and qualifications, and information about law firm
billing rates. (See 4T19-2 to 8). Also included were a number
of relevant court decisions setting forth actual fee awards by
federal and state courts, awarding attorneys of comparable
experience rates that were higher than the rate Plaintiffs
sought. (See specifically Ja261-73; see Ja2l2-273 for the
submission by Plaintiffs).

The Court explained that the briefing schedule had afforded
Defendants adequate time to raise any challenges to the amount
of the fees. (See 4T19-22 to 25). The Court found that any
argument attacking the reasonableness of the fees lacked merit
(see 4T20-1 to 3) as did other arguments raised by the defense,
and that “given due deference to all objections already raised,
full consideration of the reasonableness of the fees requested
and attached comparable law firm billing rates I find these fees

to be reasonable in all respects.” (See 4T21-3 to 10). The

12



Court excluded from its award any fees for Appellate Division
work. (See 4T22; Ja278).

After the Court entered the fee award (Ja278-79),
Defendants moved for reconsideration. In the motion for
reconsideration, Defendants argued that although months had
passed since the Complaint was served upon them, and that
although the substantive issues of the case were resolved
through the June 10 summary hearing, they should have been
offered an opportunity to file an answer with the affirmative
defense of qualified immunity. (See 6T6-2 to 20).

The Court rejected this argument, holding that the request
for reconsideration was not supported by any new facts or new
arguments unknown to Defendants during the initial motion.
(6T5-8 to 10). Defendants’ “strategic choice” to not present
their argument as part of the initial opposition to the summary
judgment and counsel fees meant that they did not establish
sufficient grounds for reconsideration. (6T6-7 to 9 and 7-14 to
18). As such, they would not be permitted to introduce a new
legal theory after the grant of summary Jjudgment.

The Court also re-examined Defendants’ contention about the
reasonableness of counsel fees. Rejecting Defendants’ efforts
to take a second bite at the apple, the Court reviewed
Plaintiffs’ submissions, and held again that the time expended

by Plaintiffs and the hourly rate they sought was reasonable in
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all respects and that there Was no basis to revisit these
findings. (6T8-1 to 10).

STATEMENT OF FACTS

On February 16, 2011, the Hoboken City Council introduced
and heard Ordinance No. Zz-88, amending certain provisions of
Chapter 155 of the City Code, entitled “Rent Control.” The
ordinance substantially changed to the legislative and
regulatory controls of residential rents in Hoboken, and its
introduction created a storm of controversy. The second reading
of Ordinance Z-88 occurred on March 2, 2011, and it was adopted
by the City Council that evening. (Jal3l). Mayor Dawn Zimmer
signed and approved Ordinance Z-88 nine days later on March 11,
2011. (Id.; Ja20-21)

Sometime during the first two weeks of March, Plaintiffs
Tumpson, Hoover, Volpe, Fallick and Horwitz decided to organize
a referendum petition seeking to place Ordinance 7-88 on the
ballot for approval or disapproval by Hoboken’s voters, and each
agreed to constitute together the Committee of Petitioners.

(Jas) . Anticipating the formation of such Committee, Plaintiff
Tumpson called the Hudson County Clerk’s Office to investigate
the number of legal voters that would be required to lodge a
referendum petition in the City of Hoboken. He spoke with a
woman identifying herself as Janet Larwa, Deputy County Clerk.

(Id.) Plaintiff Tumpson, quoting from N.J.S.A. 40:69A-185,
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asked Ms. Larwa for the “total votes cast in [Hoboken] at the
last election at which members of the General Assembly were
elected.” Ms. Larwa informed Plaintiff that 6,480 votes were
cast in Hoboken at the last General Assembly election that was
held in 2007. (Id.) Upon receiving this information, Plaintiff
Tumpson visited the Hudson County Clerk’s website and confirmed
that in the elections held in November 2007, 6,480 votes were
cast in Hoboken. (Id.)

Based on and in reliance on the information given Plaintiff
Tumpson by the Deputy County Clerk, the Committee of Petitioners
calculated that a referendum petition seeking to place Ordinance
Z-88 on the ballot would need the signatures of 972 legal voters
to be sufficient. (Id.) ©On March 30, 2011, Plaintiff Tumpson
and other members of the Committee of Petitioners filed a
Referendum Petition requesting the City Council to repeal
Ordinance Z-88, and if they failed to do so, “to call for the
Hoboken City Clerk to submit the ordinance to the voters.”
(Ja22-24, 29, 131-132). |

Plaintiff Tumpson submitted all pages of the Petition to
Defendant Farina who stamped each page “Received.” (Ja6).
Defendant Farina then took possession of the Referendum
Petition, and returned to Tumpson a paper acknowledging receipt
of “70 referendum petitions [sic] pages . . . consisting of

1,442 signatures on this date.” (Ja25; Jal32)
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Two days later, on Friday, April 1, 2011, a messenger
appeared at Tumpson’s home. The messenger had a box appearing
to contain the 70 referendum petition pages in his possession,
and he stated that he was directed to leave such box with
Plaintiff. (Ja6). Plaintiff refused to accept possession of
the box and the messenger left Tumpson’s home with the box.
(Ja7).

On April 4, 2011, each member of the Committee of
Petitioners received a certified letter from Farina’s office
dated April 1, 2011. (Ja7, 26). In the letter, Defendant
Farina informed the Plaintiffs that he had determined that the
referendum on its “face” had an insufficient number of
signatures. (Jal32). He “advised that the last election where
members of the General Assembly were elected was November 3,
2009. At the November 3, 2009 election, there were 13,112 total
votes cast in the City of Hoboken.” (Jaz2e) .

In this letter, Defendant Farina also stated that because
the referendum petition “did not contain a sufficient number of
signatures to constitute a properly filed petition for
referendum,” he was “refusing to accept [the] documents as a
properly filed petition for referendum.” (Id.) He further
stated, “I hereby return your originally submitted documents as
unfiled, and will not keep a copy of same.” (Id.) (emphasis

added) .
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In his letter dated April 1, 2011, Defendant Farina did not
notify the Committee of Petitioners that the referendum was
defective or insufficient in any other manner. Specifically,
the letter did not notify the Committee that the petition on its
“face” did not comport with other requirements set forth in
N.J.S.A. 40:69A-188, nor that the signatures contained in the
petition were not those of legal, qualified voters. (Id.)

On or about April 6, 2011, Plaintiff Tumpson wrote a
memorandum to Defendant Farina, Mayor Zimmer and the Hoboken
City Council setting forth the Committee of Petitioners’
position that their Referendum Petition was properly submitted
to the City Clerk’s Office, and that Defendant Farina has a
mandatory duty to process that petition in accordance with
statute. (Ja27) . Plaintiff Tumpson specifically opposed
Defendant Farina’s decision to “unfile” the petition as
defective on its “face.” (Id.) He stated that the City Clerk,
by conducting a preliminary examination of the petition before
accepting the petition for filing, created a distinction not
found in the statute. He therefore requested “that the City
Clerk retain copies of our petition, undertake the examination
of our filed referendum petition required by statute, and
provide [the Committee] notice of the specific number of

signatures that the Clerk must certify are necessary to render

our petition sufficient.” (Ja28). In addition, contrary to the
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statute, Defendant Farina did not file a certification with City
Council on April 6, 2011 (i.e., the next regular City Council
meeting) setting forth the results of his examination of the
referendum petition filed on March 30, 2011. (Jad7-50) .

Sometime during the week of April 1, 2011, after receiving
Defendant Farina’s letter stating that the referendum petition
was insufficient, Plaintiff Tumpson visited the Hudson County
Clerk’s website and confirmed that in the elections held in
November 2009, 14,593 voters cast a ballot in Hoboken, not
13,112, as represented by Defendant Farina in his letter.
(Jag) .

Relying on Defendant Farina’s letter dated April 1, 2011,
and received by Plaintiffs on April 4, 2011, (indicating that
the Referendum Petition was defective insofar as it contained
only 1,442 signatures rather than 1,967 — i.e., 15% of 13,112y,
the Committee of Petitioners submitted a supplemental petition
to the City Clerk on April 11, 2011, that including 872
additional signatures, bringing the number of signatures
submitted by the Committee to 2,314. (Ja29-31, 132).

As previously, Defendant Farina stamped each page of the
referendum petition “"Received,” but this time, he wrote on the
signature page “Received for Review but not filed.” (Ja30).
This was an action not allowable within the relevant statute

governing initiative and referendum petitions. On April 11,
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Plaintiff Tumpson also presented to Defendant Farina a letter
that he had prepared and requested that Farina sign it. (Ja9)
This letter addressed to the Committee of Petitioners
acknowledged receipt of the “Supplementary Petition Amending the
Referendum Petition served upon the City Clerk’s Office for
Ordinance 7-88.” (Ja32). Defendant Farina read the document
but refused to sign it. (Ja9, 32).

On April 12, 2011, Plaintiff Tumpson received notice of a
letter from Defendant Farina, which he picked up from the Post
Office on April 13, 2011. (Ja33). 1In that letter dated April
11, 2011, Defendant Farina restated his position that the
referendum petition was “not properly filed and not accepted by
[his] office for being facially defective. Accordingly, none of
the time constraints within the statute are applicable and the
Ordinance 1is currently in effect.” (Id.) (emphasis added) .
(Jal32).

Then on April 15, 2011, Plaintiff Tumpson received another
letter from Defendant Farina, this one dated April 14, in which
he feigned ignorance as to the Committee of Petitioners’ intent
to file a supplemental petition on April 11. He wrote, “Thle]
petition was presented upon this office with no cover letter or
indication of what it purported to be other than a petition for
referendum that reflected 872 signatures.” (Ja34). No member

of the Committee of Petitioners ever received a notice from
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Defendant Farina indicating that he had examined the amended
petition and had determined whether the petition was still
insufficient, in accord with N.J.S.A. 40:69A-188. (Jalo).

Based on the facts as set forth above, the Committee of
Petitioners filed an Order to Show Cause and Verified Complaint
on May 4, 2011 with the trial court. (Jal-37). This was the
beginning of a tortuous journey through the courts, which is
described in the Procedural History, supra. Additional facts
that developed after the filing of the Verified Complaint are as
follows:

After the trial court entered its Orders dated June 14,
2011, and June 24, 2011, the Defendants found the 2,314
signatures theretofore submitted to be insufficient. (Jal70-
171) . A subsequent study found that of the 749 signatures
rejected, at least 381 of those signature were wrongfully
disqualified by the Clerk. (Pall-14). Nevertheless, pursuant
to Judge DeCastro’s Order, Plaintiffs then diligently collected
an additional 844 signatures, and submitted them on July 18,
2011, in the manner and within the time fixed by her June 24,
2011 Order. (Jal73-174). At this point, Plaintiffs had
circulated a referendum petition signed by more than 3,000
Hoboken residents demanding a vote on Ordinance Z-88.

On July 25, 2011, Defendants replied to Plaintiffs’

supplementary submission by letter, and announced that the
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filing was untimely, despite Judge DeCastro’s ruling expressly
authorizing the filing. (Jal75-177). However, the letter also
specifically found that the number of valid signatures
submitted, 2,224, was sufficient under the law. (Jal7e).

STATUTORY FRAMEWORK

A. The Substantive Rights Of Citizens Under The Referendum
Process

By way of background, Hoboken is governed by the Optional
Municipal Charter Law, N.J.S.A. 40:69A-1 et seqg., commonly known
as the Faulkner Act. Registered voters in such a municipality
enjoy broad rights to propose ordinances (a right known as the
“initiative”) and to oppose ordinances passed by the council (a
right that is denominated the “referendum.” N.J.S.A. 40:69A~

185; In re Referendum Petition to Repeal Ordinance 04-75, 192

N.J. 446, 459 (2007). The “‘power of referendum’ is a check on
the exercise of local legislative power, fostering citizen
involvement in the political affairs of the community.” Id. at
459. As such, the Supreme Court announced in this case that
“the referendum statute should be liberally construed . . . to
promote the ‘beneficial effects’ of voter participation.” Id.;

see also id. at 468 (“the Legislature determined that the

referendum right - the right of participatory democracy - is of
inestimable value in these circumstances as a check on local

governing bodies”); In re Petition to Repeal Ordinance 2010-27
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of Margate, N.J. Super. (App. Div. Feb. 14, 2012y,

approved for publication, slip op. at 13 (expansive reading of
referendum rights “is also supported by the principle that

referendum provisions, which foster[] citizens’ involvement in
the political affairs of the community([, ]” should be “liberally

construed.” (citing Ordinance 04-75) (alterations in original).

The Supreme Court, in the Ordinance 04-75 case, recognized

that virtually every kind of municipal ordinance is subject to
the referendum right unless the Legislature has specifically
excluded that kind of ordinance. 192 N.J. at 466-67 (listing
exceptions to the referendum power). In so doing, the Court
noted that the Legislature had used the term “any ordinance” in
defining which matters were the proper subject of a referendum.
Unless such an exception exists, “any ordinance” is subject to
referendum. Defendants do not appear to quarrel that ordinary
economic legislation like the one at issue here, that adjusts
the rights and remedies of city landlords and tenants, is
somehow exempted from the referendum power.

B. The Procedural Steps That Govern The Referendum Process
Have Been Carefully Set Forth In The Statutes

The mechanics of citizens’ initiative and referendum
efforts in Faulkner Act municipalities like Hoboken are

carefully laid out in the applicable statutes, which also
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clearly define the role that the municipal clerk plays in these
efforts.,
Basically, any five registered voters of the jurisdiction

can organize themselves into a Committee of Petitioners.

N.J.S.A. 40:69A-186. They then circulate a petition, the format

of which is regulated by that same statute, among registered
voters of the municipality, and collect signatures from these
voters. That statute provides:

All petition papers circulated for the purposes of an
initiative or referendum shall be uniform in size and
style. . . . The signatures to initiative or
referendum petitions need not all be appended to one
paper, but to each separate petition there shall be
attached a statement of the circulator thereof as
provided by this section. Each signer of any such
petition paper shall sign his name in ink or indelible
pencil and shall indicate after his name his place of
residence by street and number, or other

description sufficient to identify the place. There
shall appear on each petition paper the names and
addresses of five voters, designated as the Committee
of the Petitioners, who shall be regarded as
responsible for the circulation and filing of the
petition and for its possible withdrawal as
hereinafter provided. Attached to each separate
petition paper there shall be an affidavit of

the circulator thereof that he, and he only,
personally circulated the foregoing paper, that all
the signatures appended thereto were made in his
presence, and that he believes them to be the genuine
signatures of the persons whose names they purport to
be.

N.J.S.A. 40:69A-186.
The statute then sets forth what must be done with the

circulated petitions: simply put, they are filed with the
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municipal clerk. See N.J.S.A. 40:69A-187 ("All petition papers

comprising an initiative or referendum petition shall
be assembled and filed with the municipal clerk as one

instrument.”) (emphasis added); see also N.J.S.A. 40:69A-189

(referring to the “filing of a referendum petition with the

municipal clerk”); N.J.S.A. 40:69A-190 (. . . any petition or
amended petition filed with him . . 27

In a referendum, the initial filing must be made within 20
days of the approval® of the ordinance that is being protested.
N.J.S.A. 40:69A-185.

Once the petition is submitted to and received by the
municipal clerk, the municipal clerk has the mandatory duty to
inquire into whether “each paper of the petition has a proper
statement of the circulator and whether the petition is signed
by a sufficient number of qualified voters.” N.J.S.A. 40:69A—
187. This “examination of the petition,” id., itself involves
sifting through dozens of signature pages and hundreds, even
thousands of individual signatures, to determine the sufficiency

of each.® Even before that process begins, the clerk must also

> The approval can be approval by the city council or the mayor,

if the mayor has approval authority under the form of government
at issue. In Hoboken, ordinances require the mayor’s approval
to take effect, or a council’s override of the mayor’s veto. 1In
this case, the Mayor’s approval came on March 11, 2011, making
the referendum petition due on March 31, 2011.

® See D’ Ascensio v. Benjamin, 137 N.J. Super. 155, 159 (Law Div.

1975), aff’d, 142 N.J. Super. 52 (App. Div. 1976), certif.
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familiarize him or herself with other applicable information,
such as the turnout in the last relevant election (which
determines how many petition signatures are needed) and in the
case of a referendum, a review of records to determine the exact
date on which the council passed, or the mayor approved, the
ordinance at issue.

Plaintiffs acknowledge that after receiving the papers
constituting their petition, municipal clerks also make other
complex fact-sensitive and even legal inquiries into the
sufficiency of a petition. For example, clerks have made legal
determinations about whether the subject of the referendum is
even a legally proper subject of a referendum. See, e.qg.,

Tumpson v. Farina, 120 N.J. 55 (1990). Likewise, clerks may

determine whether any or all of the petitions sheets have the
names of the Committee of Petitioners on them which may in turn
affect the validity of some or all of the signatures. See,

€.9., Hamilton Twp. Taxpayers Ass’n v. Warwick, 180 N.J. Super.

243 (App. Div.), certif. denied, 88 N.J. 490 (1981)). 7

denied, 71 N.J. 526 (1976) (describing the process of signature
review which at the time was delegated by municipal clerks to
county officials). Since 2005, however, municipal clerks do not
need to delegate the signature review process to county
officials because they have access to the relevant election
information through the Statewide Voter Registration System
(SVRS). See N.J.S.A. 19:31-31(b) (5).

;

The Intervenors press an argument on appeal that the petition
was defective in its entirety because each page of the petition
did not include “the names and address of five voters,
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In any event, after the receipt of a referendum petition,
the clerk’s examination of the sufficiency of a petition is a
complex task and while the statute leaves no doubt about the
requirement to complete a thorough examination of sufficiency,
the method used to arrive at his determination is discretionary,

not prescribed by statute. D’Ascensio v. Benjamin, 142 N.J.

Super. 52, 55 (App. Div. 1976), certif. denied, 71 N.J. 526

(1976).

For these reasons, the clerk has up to twenty days to make
this examination. N.J.S.A. 40:69A-187. The clerk need not take
all 20 days, but as soon as a determination of insufficiency is
made, the clerk must “at once notify at least two members of the
Committee of the Petitioners of his findings.” N.J.S.A. 40:69A-
187 (emphasis added); likewise, if the finding is that the
petition is sufficient, the clerk must submit it to the
municipal council “without delay.” N.J.S.A. 40:69A-190. In
either case, the clerk must “certify the result thereof [i.e. of
his examination] to the council at its next regular meeting.”

N.J.S.A. 40:69A-187.

designated as the Committee of Petitioners, who shall be
regarded as responsible for the circulation and filing of the
petition.” (Ib3). However, as the evidence showed, the names
of the Committee were in fact on the double-sided petition
sheet, making the petition valid in form under N.J.S.A. 40:69A-
186. (See 1T 36:14-37:20). The City Clerk, indeed, had no
quarrel with the form of the petition, which was in the precise
format used by citizens over the years, and that Defendant
Farina had accepted without protest. (Pal-3).
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Once the examination of the petition is complete, the clerk
has two, and only two options, which are:

(1) to declare the initial submission sufficient and submit
the same to the municipal council for further action, N.J.S.A.
40:69A-191; or

(2) to declare the initial submission insufficient, and
await further action by the Committee of Petitioners. This is
laid out in N.J.S.A. 40:69A-187 and -188. Specifically, the
statute grants the Committee of Petitioners time after proper
notification to cure the deficiency. If the declaration is that
the petition is insufficient, it is undisputed that “the
petitioners have . . . an opportunity to cure the deficiency.”

Hudson Cty. Ch. of Commerce v. Jersey City, 310 N.J. Super. 208

(App. Div. 1997), aff’d, 153 N.J. 254 (1998) .8
In curing a deficiency, it is undisputed that in the
initiative or referendum context, a committee of petitioners is

permitted to correct defects of substance or form, but also to

® The Supreme Court affirmed the Appellate Division’s decision in

a 4-3 vote. The majority affirmed “substantially for the
reasons set forth in” the appellate opinion. 153 N.J. at 254.
But even the three dissenting justices acknowledged the right of
a referendum petitioner to cure a deficiency by filing an
amended petition. See id. at 256, 259 (Garibaldi, J.,
dissenting) (“™N.J.S.A. 40:69A-188 provides that an insufficient
referendum petition may be amended by filing a supplementary
petition within ten days after a notification of insufficiency
has been served. . . . If a notification of insufficiency is
issued, the Act states that the parties shall be given an
additional ten days in which to file an amended supplementary
petition.”).
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solicit and file additional signatures beyond what was
originally submitted. Unlike statutes governing nominations for
public office, which “may be amended in matters of substance or

of form but not to add signatures,” cf. N.J.S.A. 19:13-13

(emphasis added), the Legislature imposed no restrictions on the
power of a committee of petitioners to add signatures as part of

correcting a deficiency. See, e.g., Citizens for Charter Change

in Essex Co. v. Caputo, 136 N.J. Super. 423, 431 (App. Div.),

certif. denied, 74 N.J. 268 (1975) (acknowledging the right of

petitioners to add signatures beyond their original
submissions).

In the case of a referendum (as distinct from an
initiative) petition, filing a petition protesting the passage
of the ordinance has important legal consequences: “upon filing”
of the petition, “the ordinance shall be suspended” from taking
effect “until further proceedings are had as herein provided.”

N.J.S.A. 40:69A-185.° The suspension is in effect from the

° It should be noted that the filing of an initiative petition to

change a Faulkner municipality’s form of government also has
legal consequences: the filing of a petition for the adoption of
any other charter or form of government available to the
municipality precludes the enactment of an ordinance concerning
the establishment of a charter commission or a competing change
of government petition. N.J.S.A. 40:69A~17 and N.J.S.A. 40:69A-
21. See also Chasis v. Tumulty, 8 N.J. 147 (1951) (holding that
no competing petition for submission of plan of adoption
optional plan of government may be filed or similar ordinance
may be enacted while proceeds are pending; whichever petition or
ordinance is filed or passed first prevails).
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moment that a petition is filed with the clerk’s office, and
continues throughout the entire period that the clerk is
conducting the examination of the petition, and for at least ten
days thereafter (i.e., during the cure period within which
petitioners can file an amendment). Other actions can slightly
modify this time period, but the gist of the statute is that
from the moment of filing of any referendum petition, until the
completion of all the statutory steps, the ordinance is

suspended. Hudson Cty. Ch. of Commerce, supra, 310 N.J. Super.

at 219 (“Under the Faulkner Act, an ordinance is suspended from
taking effect until the referendum process is completed”)
(citation omitted). This is the only logical interpretation, in
light of N.J.S.A. 40:69A-191 which states:

Upon the filing of a referendum petition with the

municipal clerk, the ordinance shall be suspended

until ten days following a finding by the municipal

clerk that the petition is insufficient or, if an

amended petition be filed, until five days

thereafter; or, if the petition or amended petition

be found to be sufficient, until it be withdrawn by

the Committee of the Petitioners or until repeal of

the ordinance by vote of the council or approval or
disapproval of the ordinance by the voters.

If the petitioners choose to avail themselves of their
rights to amend or supplement an insufficient petition, they
must make the amended or supplemental filing within ten days
after the clerk has served the notice of insufficiency.

N.J.S.A. 40:69A-188. The clerk then has five days from the
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filing of these “additional papers” to make a ruling on the
sufficiency of the amendments. Id. 1If the clerk finds that the
new papers are also insufficient, the clerk shall “notify the
Committee of the Petitioners of his findings,” id., whereas if
the clerk finds the new filing to be sufficient, he shall notify
the municipal council “without delay” as in the case of an
original sufficient petition. N.J.S.A. 40:69A-190.

C. Defendant Farina’s Nonadherence To The Statutory Procedures

Farina has been a municipal clerk for at least two decades
(Ja3), and knows - or at least ought to know - what his duties
are under the initiative and referendum laws. Indeed, this is
not the first time he has been called to account for wrongfully

rejecting a citizens’ petition out of hand. See Tumpson v.
J

Farina, 120 N.J. 55 (1990). Based on his actions in this case,
Farina has obviously failed to take to heart the instructions of

the Supreme Court in In re Ordinance 04-75, supra, about the

“inestimable value” of participatory democracy, as exercised
through referendum petitions, and of the need to liberally
construe referendum laws in favor of the petitioners.

The facts of this case, as found by the trial court, show
that as contemplated by law, the Plaintiffs organized themselves
into a Committee of Petitioners for the purpose of protesting
Hoboken’s approval of a rent control law that would injure the

economic rights of tenants in the city.
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Tumpson, the leader of the group, then took prudent steps
to determine the number of signatures that these citizen
advocates would need - he telephoned the office of the county
clerk, who is the officer chiefly responsible for the election
records, including those regarding voter turnout. Tumpson,
inadvertently or otherwise, was given incorrect information
about voter turnout, and hence, his calculation about the
minimum number of signatures his Committee would need to collect
for a referendum petition was also led astray.'®

On March 30, 2011, which was 19 days after the approval of
Ordinance Z-88, the Committee filed its petitions with Farina,

who stamped them “Received” and accepted them. This, in turn,

10 New Jersey case law is replete with examples of refusing to

deny a citizen’s rights where he or she has been supplied with
incomplete information, or worse, misled, by a government
official. 1In the election context, the Supreme Court in In re
Gray-Sadler, 164 N.J. 468, 479-80 (2000), invalidated an election
because some voters’ rights were violated when they were
furnished with “confusing, ambiguous, and incomplete”
instructions about voting. This principle of holding citizens
harmless when misadvised by the government also holds true in
non-election contexts. Thus, in Francois v. Board of Trustees,
415 N.J. Super. 335, 353 (App. Div. 2010), a retiree who
received assurances from a government employer about whether a
job could be credited for pension service was “nevertheless
entitled to presume” that the advice he received was accurate,
even if it actually was not, and to then receive pension credit
for that job. And in Gastime, Inc. v. Director, Div. of
Taxation, 20 N.J. Tax 158, 163 (Tax 2002), a taxpayer was
excused for missing an appeal deadline due to a notice that
inadvertently contained language that “erroneous[ly] and
improperly advised the taxpayer” of an incorrect deadline.
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triggered Farina’s duty to conduct an examination of the
petition as described above.

But Farina didn’t conduct the examination contemplated by
law. Rather, what he did was conduct a preliminary review of
the petition - not authorized by the statute - and then
attempted to “unfile” what had already been filed.
Specifically, he attempted to return the petitions to Tumpson as
unfiled. Attempting to divest himself of possession of these
legal instruments, Farina violated not just the referendum laws,
but also the public records laws (N.J.S.A. 47:3-17) and the
provisions of Title 19 about the preservation of election
records (N.J.S.A. 19:10-1). 1In rejecting the petition, Farina
relied on solely one reason for insufficiency: the alleged
failure of the original petition to have a sufficient number of
signatures on it. He made no findings about any other
insufficiencies in the petition.

Even more egregiously, however, Farina’s actions: (1)
failed to accord Plaintiffs their right to file an amended or
supplemental petition; and (2) failed to acknowledge that
ordinance Z-88 was suspended from the moment the petition was
filed until the conclusion of the referendum proceedings.

This is not a novel issue, even within Hudson County: as

described in Hudson Cty. Ch. of Commerce, supra, Judge D’Italia

had considered and rejected a similar view of the law, which, in
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that matter, had been set forth by the Jersey City Clerk. 1In
response to an argument that a referendum petition with an
insufficient number of valid signatures could not be corrected,
Judge D’Italia “rejected defendant’s argument that the petition
was void ab initio, “and the ordinance becomes effective as if
the petitions were never filed,” since [the clerk] later
determined that the number of signatures was insufficient.” 310

N.J. Super. at 215. Judge D’Italia observed that “N.J.S.A.

40:69A-185 says that the ordinance shall be suspended from
taking effect until the statutory proceedings are concluded.
There is no language to suggest that an insufficient petition
shall be deemed [void] ab initio.’” Id. at 215-16. Judge
D'Italia’s judgment was affirmed by the Appellate Division, and
thereafter the Supreme Court.

Capping his legally unsustainable obstructionism, Farina
went even further to attempt to mislead Plaintiffs about their
rights: he told the Committee that the number of signatures
needed was 1,967 (based on a voter turnout of 13,112). 1In fact,
Farina was wrong again: relying on the presentation of election
data on the Hudson County Clerk’s website, Tumpson discovered
that the relevant voter turnout was actually 14,593, requiring a
total of 2,189 signatures.

Undeterred by Farina’s misconduct and in reliance on his

representation that the petition was insufficient solely due to
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an insufficient number of signatures, the Committee pursued its
legal right to cure any known deficiencies in the original
petition, treating the initial “unfiling” by Farina as if it
triggered the cure period. On April 11, 2011, the Committee
filed its amended papers containing additional signatures, which
now totaled 2,314, thus surpassing any threshold that could
conceivably apply to this petition. Even though a proper number
of signatures was then on file, Farina insisted that the
referendum was not properly filed, not accepted, could not be
amended or supplemented, that the suspension provisions of the
referendum law were inapplicable, and that the ordinance was in
effect. 1Indeed, despite the fact that the Plaintiffs informed
him that the April 11 filing was an amended and supplementary
filing to the original petition, Farina even feigned ignorance
about what the April 11 filing was.

This feigned ignorance was again on display when he
rejected the Committee’s court-authorized supplemental filing on
July 18, 2011, claiming it was untimely. In that letter, Farina
acknowledged a sufficient number of valid signatures, even after
he rejected hundreds of signatures for spurious reasons (see
Jal76; Pal4, q 12). His rejection directly contradicted Judge
DeCastro’s remedial Order dated June 24, 2011, and the statute’s
right to supplement, which was triggered once Farina properly

notified the Committee of Petitioners that their initial
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petition was insufficient. This action led to the proceedings

to enforce litigants’ rights described above.

LEGAL ARGUMENT

I. A DEFERENTIAL STANDARD OF REVIEW IS APPLICABLE TO MOST
ASPECTS OF THIS APPEAL

A. Standard of Review For The Orders On The Merits.

This Court reviews on a de novo basis the trial court’s
holding that the Defendants did not follow N.J.S.A. 40:69A-185
and -187 and acted in an arbitrary and capricious manner in
their handling and processing of the filed referendum petitions.

Mountain Hill, L.L.C. v. Twp. Comm. of Twp. of Middletown, 403

N.J. Super. 146, 193 (App. Div. 2008), certif. denied, 199 N.J.

129 (2009).

Judge DeCastro’s determination of the appropriate remedies
for this violation and her August 25, 2011 Order Enforcing
Litigant’s Rights (based on the remedies previously ordered) are
reviewed for abuse of discretion. As this Court observed in

Todaro v. County of Union, 392 N.J. Super. 448, 456-57 (App.

Div. 2007), which alleged political retaliation against an
employee, the “fashioning of the appropriate equitable remedy is
committed to the exercise of [the court’s] sound discretion, an

analytical framework that does not differ fundamentally from
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other cases involving the framing of equitable remedies to
repair the denial of a constitutional right.”

The trial court’s determination of how to remedy municipal
noncompliance with election laws is therefore reviewed for abuse
of discretion. “A choice of remedy will be found to be an
improper exercise of discretion exists only where judicial
action is arbitrary, fanciful, or unreasonable, or when improper

standards, criteria, or procedures are used”. Id. at 457; see

also Bone Shirt v. Hazeltine, 461 F.3d 1011, 1017 (8th Cir.

2006) (in an election dispute, “[t]lhe district court’s remedial
order is reviewed for an abuse of discretion”) (citing Rodriguez

v. Bexar County, 385 F.3d 853, 870 (5th Cir. 2004)).

Thus, while Plaintiffs and Defendants ultimately arrive at
basically the same conclusion about the standard of review for
the trial court’s corrective orders, the parties arrive at that
same result by different means. In particular, the Plaintiffs,
the Intervenors, and the Court, all regarded the June 10, 2011
as a de facto summary hearing on the undisputed facts. (See 1T
15:11-14; 15:24-16:2; 18:12-17; 37:21-38:3). The Defendants did
not.

Election disputes such as this one have routinely been
handled by the courts as summary proceedings, akin to the
proceeding for which R. 4:67 and R. 4:71. Under these rules,

and under the customary practice and procedure used by the
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courts in election cases, disputes relating to the sufficiency
or insufficiency of an election petition are tried and disposed

of in a summary way. See Murray v. Murray, 7 N.J. Super. 549

(Law Div. 1950) (William J. Brennan, Jr., J.S.C.); see also In

re Ocean County Com’r of Registration for a Recheck of the

Voting Machines for the May 11, 2004, Mun. Elections, 379 N.J.

Super. 461, 478-79 (App. Div. 2005) (finding that an election
dispute was to be treated as a “fast track proceeding” and
treating the complaint as “implicitly initiating a summary
proceeding pursuant to Rule 4:677).

The material facts in this case were undisputed.
Therefore, as argued by Plaintiffs, with the Intervenors’
support, and as evidenced by the nature of the Court’s decision
following the June 10 hearing, what the Court did in the June
10th hearing was to “try the action on the return day, ”
utilizing the “pleadings and affidavits” and proceed to “render
final judgment thereon.” R. 4:67-5. This left open only the
counsel fee issues, which are customarily adjudicated in a

later, separate motion proceeding. Singer v. State, 95 N.J.

487, 491 (1984).
B. The Standard of Review For The Award of Counsel Fees
The trial court’s award of counsel fees, and the amount
awarded is reviewed for abuse of discretion. “[FJee

determinations by trial courts will be disturbed only on the
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rarest of occasions, and then only because of a clear abuse of

discretion.” Packard-Bamberger & Co., Inc. v. Collier, 167 N.J.

427, 444 (2001) (citing Rendine v. Pantzer, 141 N.J. 292, 317

(1995). That “deferential standard of review guides this

Court’s analysis.” 1Id.

II. THE TRIAL COURT’'S DECISION THAT THE CITY CLERK ACTED
ARBITRARILY AND CAPRICIOUSLY BY REFUSING TO PROCESS
PLAINTIFFS’ PETITION IN ACCORD WITH HIS DUTIES
SET FORTH IN N.J.S.A. 40:69A-185 et seq. MUST BE
AFFIRMED.

In its June 14, 2011 opinion, the trial court held,
correctly applying the accepted principle that the referendum
statute in the Faulkner Act should be liberally construed to

promote the “beneficial effects” of voter participation, In re

Referendum Petition to Repeal Ordinance 04-75, 192 N.J. at 459

(citing Retz v. Mayor & Council of Saddle Brook, 69 N.J. 563,

571 (1976)), that the City Clerk “did not follow the procedure
set forth in N.J.S.A. 40:69A-185 through 187” (Jald42), and did

not adhere to other provisions of the statute. Such provisions:

¢ grant the substantive right to referendum “as provided” in
the statute, N.J.S.A. 40:69A-185;

® provide for the filing of initial referendum papers,
N.J.S.A. 40:69A-185;

® provide for the suspension of an ordinance against which a
referendum petition has been filed, beginning with the
filing of the referendum papers, N.J.S.A. 40:69A-189;
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® mandate a plenary examination of referendum papers by the
municipal clerk, N.J.S.A. 40:69A-187;

® mandate that the clerk certify to the city council the
results of the examination, N.J.S.A. 40:69A-187;

* mandate prompt notification to the committee of petitioners
of the particulars of the outcome of the examination,
N.J.S.A. 40:69A-187; and

® allow the petitioners to collect additional signatures to
cure any insufficiencies in the number of valid Hoboken
voters found in the initial petition in the manner provided
by law, N.J.S.A. 40:69A-188.

As a remedy, the trial court directed that the City Clerk
“process the plaintiffs’ filed petition as provided by law and
review the petition and amended petition timely submitted
consistent with the statute.” (Jald2).

Based on the trial court’s decision it was apparent that it
had carefully considered and rejected the City Clerk’s argument
that he had the discretion to refuse to file or “unfile” a
document purporting to be a referendum properly lodged with his
office after a cursory review. (Jal40-141). Moreover, once a
filing occurs, and if that filing is rejected for insufficiency
and proper notice is given, the trial court acknowledged the

right to cure certain deficiencies in the initial filing by

submitting additional signatures. (Jal41) .1

1 Neither Defendants nor Intervenors asserted that Plaintiffs’

initial submission was untimely — an insufficiency that cannot
be corrected.
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While the precise scope of Plaintiffs’ right to supplement
was not specifically spelled out in the trial court’s June 14,
2011 decision, there is little doubt that its ruling on the
above two points was based on the plain language of the relevant
statutory provisions, well-established law, and was not
reasonably debatable. Reviewing the express language of the
statute, the trial court implicitly found that the relevant
provisions of the Faulkner Act do not contain a notion of
“facially defective” or “defective on its face”, as asserted by
Defendants (Dbl6) and Intervenors (Ib15-16). Because the trial

court heeded the lesson of In re Ordinance 04-75 by adhering to

the plain language of the statute and not rewriting the Faulkner
Act in the manner proposed by Intervenors and Defendants, its
Decision and Order directing the City Clerk to accept and review
Plaintiffs’ petition papers for sufficiency must be affirmed.
A. The Clerk Erred When He Sought To “Unfile”
Plaintiffs’ Referendum Petition and Refused
To Accept Their Supplementary Petition for
Filing
On the face of the relevant statutory scheme concerning
initiative and referendum petitions governing Faulkner
municipalities, the Legislature set forth clear directives to
the City Clerk to (1) accept for filing a submission purporting

to be a referendum petition; (2) review that petition for

sufficiency; (3) notify the City Council and Committee of
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Petitioners of his sufficiency determination; and (4) permit the
Committee to correct by submitting additional signatures if the
insufficiency is due to an insufficient number of valid
signatures. 1In this matter, the trial court correctly found
that Defendant Farina violated virtually all of the duties he
has as municipal clerk with respect to petitions.

First, the Court found that Farina lacked the authority to
reject or “unfile” a petition: upon being presented with a
document purporting to be a referendum petition, he must accept
it and take custody of it. (Jaldl). The provisions of the
Faulkner Act referendum law are consistent with the common law
understanding of what constitutes a “filing” and, the court
accordingly found that an endorsement of a paper as filed is not

necessary to effectuate the filing. (Jald40). See also Mahnken

v. Meltz, 97 N.J.L. 159, 162 (E & A. 1922) (whether the clerk
endorses the papers as filed or not, they are nevertheless
“undoubtedly filed in theory and contemplation of law, when

lodged with the proper officer.”); White v. Katz, 261 N.J.

Super. 672, 681 (App. Div. 1993) (“In contemplation of law, a
paper or pleading is considered filed when delivered to the
proper custodian and received by him to be kept on file”)

(citing Poetz v. Mix, 7 N.J. 436, 442 (1951)).

Second, the trial court agreed with Plaintiffs that Farina

was required to take the filed documents, examine them, and
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within 20 days, announce his finding either that the petition
was sufficient or insufficient and make the appropriate
notifications. (Jaldl). The statute contemplates that a
finding of sufficiency or insufficiency, with the legal
consequences that attend both, is the only permissible result of
such an examination. N.J.S.A. 40:69A-187.

Third, even assuming that Farina’s actions in unfiling the
petition were a declaration of insufficiency, Judge DeCastro
implicitly found that Farina erred in failing to acknowledge the
Plaintiffs’ right to correct the deficiencies, especially since
he did not undertake an examination of the validity of any of
the signatures presented. (Jad8). Pursuant to N.J.S.A. 40:69A-
188, “[a]ln initiative or referendum petition may be amended at
any time within ten days after the notification of insufficiency

has been served by the municipal clerk.” Hudson Cty. Ch. of

Commerce, 310 N.J. Super. at 208; Citizens for Charter Change in

Essex Co. v. Caputo, 136 N.J. Super. at 431.

However, a committee can only correct the defects of which
it is given notice. By ordering Farina to process Plaintiffs’
petition in accordance with the statute, the Court acknowledged
their right to file additional signatures to a cure a defect,
and to know the exact‘number of valid signatures they needed to

render the petition sufficient. (Jaldz).
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Fourth, the Court also found that Farina had a mandatory,
nondiscretionary duty “to certify the result [of his
examination] to the council at its next regular meeting [and]

set forth in his certificate the particulars in which [an
insufficient petition] is defective and shall at once notify at
least two members of the Committee of the Petitioners of his
finding.” N.J.S.A. 40:692A-187. (Jal4l). Though not discussed
by the Law Division, Farina’s total disregard of this process
not only thwarted Plaintiffs’ right to referendum, but also his
obligations to the City Council.

Fifth, the trial court found fault with Farina’s treatment
of Plaintiffs’ supplementary petition: his failure to accept
such petitions for filing and his refusal to review them for
sufficiency. The statute is clear that Farina was obligated
under N.J.S.A. 40:69A-188 to “examine the amended petition” and
then make and announce his judgment as to sufficiency or
insufficiency. The statutes do not authorize what he did here:
to accept Plaintiffs’ supplementary filing of additional papers
as “received but for review purposes only” and then to reject
them out of hand by feigning ignorance about what they were.
(Ja34). Because Farina did not undertake any examination as to
whether the additional signatures submitted constituted those of

Hoboken legal voters, the court correctly ordered him to do so
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when compelling review of Petitioners’ initial and amended
petition.

For all the above reasons, the trial court’s Order dated
June 14, 2011 directing Defendant Farina to accept Plaintiffs’
referendum petition as filed and to examine the petition as
contemplated by the statute must be sustained.

B. The Trial Court’s Interpretation of N.J.S.A. 40:69A-
185 to -187 Is Supported By the Language and Intent of
The Statute

In their brief, Defendants assert that Farina’s
“determination that the petitions were invalid on their face,
and that they did not meet the statutory requirements and
deadlines under the Faulkner Act, was based specifically upon
N.J.S.A. 40:69A-184 and 185.” (Dbl6). Similarly, Intervenors
claim that a referendum petition that does not facially meet the
requirements [set forth in N.J.S.A. 40:69A-185] is not a
referendum petition and does not trigger the referendum process,
including suspension of the ordinance.” (Ib15). 1In essence,
both Appellants assert that an initiative or referendum
petition, when originally present to the City Clerk must be
facially sufficient, or there is no filing triggering the
initiative and referendum process set forth in N.J.S.A. 40:69A-
187 to 196.

The court below (and several appellate judges, including

members of the New Jersey Supreme Court) did not accept this
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interpretation of New Jersey’s initiative and referendum scheme.
Sections 184 and 185 clearly set forth substantive requirements
conditioning the people’s right to initiate or repeal an
ordinance, respectively. The former does not permit an
initiated ordinance to be submitted to the municipal council or
the voters unless a petition is signed by a certain number of
legal voters; similarly, the latter does not permit the voters
to repeal an ordinance unless a petition is filed within 20 days
of the enactment of the ordinance and the petition is also

signed by a certain number of legal voters.!?®

However, neither
provision requires that the petition be signed by a certain
number of legal voters in order for it to be filed with the City

Clerk. Rather, the statute specifically requires the municipal

clerk to examine each petition after it has been filed to

determine whether the petition has satisfied the substantive
requirements set forth in § 184 or § 185 (as well as the

substantive form requirements set forth in § 186). See N.J.S.A.

40:69A-187.
Despite Intervenors’ claim that their interpretation is

based on “clear and unambiguous provisions of the Faulkner Act,”

12 Nevertheless, petitioners may also propose the repeal of an
existing ordinance by employing the initiative instead of the
referendum mechanism. In such a case, petitioners would face a
slightly less onerous signature requirement (10% of turnout
instead of 15%), and the ordinance would not be suspended during
the pendency of the petition proceedings.
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(Ial), the Intervenors’ approach is to rewrite the statute, by
inserting the words “on its face” into S§S 184 and 185 (i.e., “a

petition that on its face is signed by a number of legal voters

of the municipality”) or § 189, in the case of a referendum
(i.e., “Upon the filing of a referendum petition that on its

face is sufficient”) thereby rewriting the statute and

subverting its intent and plain language. The phrase “facially
sufficient,” a petition “that on its face” is signed by a number
of legal voters, or a petition that “on its face is sufficient”
does not appear in New Jersey’s statute, and the addition of
such words makes more difficult the right of the people to
initiate or repeal ordinances.

Such revision of statutory language cannot be sustained,
especially since it contradicts New Jersey precedent. See

Hudson Cty. Ch. of Commerce, 310 N.J. Super. at 219 (citing

N.J.S.A. 40:69A-189 that the “Legislature intended that even an
insufficient [referendum] petition suspends the ordinance until
the petitioners have an opportunity to cure the deficiency”).

In Hudson Cty. Ch. of Commerce, defendants claimed that the

filing of the referendum petition did not trigger the suspension
of the ordinance, because the petition papers were “facially
defective.” Id. at 213. That is, defendants claimed that
because the papers included 872 signatures of people with out-

of-town addresses, a defect that could be determined on the face

46



of the papers, suspension was not triggered, and the effective
date of the ordinance remained unchanged. The appellate court
disagreed, and confirmed that under New Jersey’s statute
suspension is triggered by filing, and the right to present an
ordinance to the voters for repeal is tied to the clerk’s
determination of sufficiency, after an opportunity to cure.

To Jjustify their rewrite of New Jersey’s statutory scheme,
Intervenors also misrepresent the case law on which they rely.

Specifically, Lawrence v. Schrof, 174 N.J. Super. 624 (App. Div.

1980) does not stand for the proposition that the right to
supplement an initiative or referendum petition under N.J.S.A.
40:69A-188 “is only triggered if ‘the petition . . . contain[s],
on its face, as sufficient number of signatures,’” as they
contend. (Ib18). To the contrary, in Lawrence, the Appellate

Division specifically stated that it was not deciding that

3 The Court wrote:

issue.’
Defendants contend[, as Intervenors do herein,] that a
petition which is insufficient as to the number of
names as originally filed need not be received by the
clerk and may not subsequently be supplemented. We
need not determine that question.

13 The holding of the appellate court in Lawrence, 174 N.J.

Super. at 624, had nothing to do with the right to cure by
supplementing signatures. Rather, the holding was that the
trial court erred in excluding from its computation (of the
number of valid signatures required) those persons who were
registered to vote in the municipality but who had not voted,
thus rendering the petitions invalid.
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Lawrence, 174 N.J. Super. at 626 n.1 (emphasis added). What is

absent from the Intervenors’ Brief is that no New Jersey court
has directly addressed this issue since 1980; and rather, since
that decision, the New Jersey Supreme Court has made clear that

courts should not interject nonexistent distinctions, such as

“administrative/legislative” ordinances or “facially defective”

petitions into the statute. See In re Ordinance, 04-75, 192

N.J. at 466-467 (rejecting administrative/legislative
distinction historically imposed by the courts by holding that
the right of referendum includes “any” ordinance, since that was
the term used by the Legislature).

Intervenors also rely on a 1994 Arkansas case, Walker v.
McCuen, 886 S.W.2d 577 (Ark. 1994) to assert that New Jersey’s
initiative and referendum provisions require a petition to
“prima facie contain the required number of signatures at the
time of filing.” (Iblé6). However, the Arkansas court held that
under that state’s constitutional scheme the referendum
petition’s operative date was the date it was filed with a
requisite number of signatures rather than the date on which it
was certified as sufficient for purposes of determining whether
certain amendments to the act subject to repeal needed to be

considered in the ballot title. 1In the Walker case, the right
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to add signatures was neither invoked nor discussed and hence it
is not relevant to interpreting New Jersey’s statute.

Because Judge DeCastro’s decision and June 10, 2011 Order
is consistent with the language and intent of the Faulkner Act,
and did not accept the verbal gymnastics proposed by Defendants
and Intervenors, her decision should be affirmed.

C. Defendants’ /Intervenors’ Rewrite of New Jersey’s
Referendum Statute Is Against Public Policy

In opposition to Plaintiffs’ interpretation of N.J.S.A.
40:69A-185 et seq., which was adopted by the trial court, the
Appellants asked the court below to speculate on a scenario

where a committee of petitioners offered merely three signatures

1 Notwithstanding the fact that Walker did not hold what
Intervenors represent it held, Walker did rely on a 1946
Arkansas Supreme Court case, Dixon v. Hall, 198 S.W.2d 1002
(Ark. 1946) in which the court, upon review of its state-wide
initiative scheme set forth in its constitution, held that “[t]o
be a petition, it must, prima facie, contain at the time of
filing the required number of signatures.” Id. at 1003. This
holding, however, was based on the finding that, under Arkansas
law, “correction and amendment [of a petition] go to form and
error, rather than to complete failure.” Id. (emphasis added)
Moreover, the “complete failure” in the petitions in Dixon was
that when initially filed, the petitions contained signatures
equal to only 17 percent of the threshold amount, and the
signatures were not geographically distributed among a
sufficient number of counties, as Arkansas law required. Given
the fact that under New Jersey law, a finding of insufficiency
caused by a deficient number of valid signatures can be cured by
filing supplemental papers, including new signatures, and there
is no geographical requirement that signatures come from all
wards of a municipality, the reasoning of the Arkansas Supreme
Court is, like Walker, irrelevant to interpreting New Jersey’s
referendum statute.
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by the deadline for filing a referendum petition - a scenario
that Judge Garibaldi acknowledged is permitted under New

Jersey’s referendum scheme, Hudson Cty. Chamber of Commerce, 153

N.J. at 265 (Garibaldi, J., dissenting).’® (See, e.g., 1T29-9 to
17). Defendants raise this specter again. (Dbl7-18).

Whatever the appropriate result might be in such a case,
the trial court implicitly agreed that this is not what happened
here. 1In this case, Plaintiffs, in reliance on governmental
advice, believed that they were obligated to submit 972
signatures to force a referendum on rent control. (Jab)
Plaintiffs submitted 1,442 signatures, or almost 50 percent more
than what they thought was necessary. Clearly, Tumpson’s
initial submission does not reek of the gamesmanship or “bad
faith” that might be evidenced by Defendants’ hypothetical,
i.e., filing a petition with three signatures.

Instead, when thinking through the policy consequences of
adopting Appellants’ interpretation of the referendum statute, a
court should contemplate the following: suppose, instead of
containing three signatures, a proposed petition is three

signatures short of the actual minimum. Is the initial filing

1> In her dissent, joined by two other justices, Justice

Garibaldi disapproved of the majority’s holding that suspension
of an ordinance under the referendum statute changed the
effective date of the statute rather than just postponing
implementation thereof. She, in fact, agreed with the majority
that a petition bearing an insufficient number of signatures of
legal voters at the time of filing did not preclude suspension.
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void, of no effect, with no right to cure? Can it be legally
“unfiled” by a city clerk who must “liberally construe” this
statute in favor the voters rights of participatory democracy?

In re Petition for Referendum on City of Trenton Ordinance 09-

02, 201 N.J. 349, 353 (2010). Of course not. Moreover, where
should a clerk draw the line? Ten signatures short, fifty
signatures short? Fortunately, under New Jersey’s initiative
and referendum scheme, a clerk does not have to make such
decision, because, under normal circumstances, he is not
permitted to undertake an examination of sufficiency prior to
filing; filing is a ministerial task.

Other policy considerations also undermine the Defendants’
and Intervenors’ position that a clerk can reject a petition
that is insufficient on its face prior to filing. First, it is
unclear what they mean by facially defective. Do they posit
that the clerk is authorized to examine the petition papers for
any facial defect that lowers the number of signatures, such as
duplicate signatures, signatures with out-of-city addresses,
signature pages without the names of the committee of
petitioners appearing on the sheet, or signature pages without
attached circulator affidavits? If the new rule they are
propounding is limited to a cursory check of the number of
signatures, then persons who are acting in bad faith can easily

circumvent such rule (by filing a petition with duplicate
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signature pages), while persons, like Plaintiffs herein, who
rely on erroneous government information, will be unfairly
harmed. On the other hand, if clerks will be required to
examine for all facial defects affecting the number of
signatures, then New Jersey’s right to cure, as New Jersey
courts have interpreted such right, will be eviscerated; since
many petitions that have substantive, but inadvertent, errors
that invalidate the number of signatures will be rejected prior
to filing. Again, only those petitioners who are acting in good
faith will be harmed.

Regardless of the scope of the Appellants’ facially
defective rule, it is alien to New Jersey’s initiative and
referendum scheme and accordingly, should not be adopted by this
Court. As the New Jersey Supreme Court stated when it
overturned the legislative/administrative distinction that
courts had been applying for decades to restrict the scope of
initiative and referendum, it is the role of the courts to apply
the statute as it reads, not to read nonexistent distinctions,

such as facially sufficient, into the statute. In re Ordinance

04-75, 192 N.J. at 468-70.
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ITII. BECAUSE N.J.S.A. 40:69A-189 PROVIDES THAT SUSPENSION OF
THE ORDINANCE AGAINST WHICH A REFERENDUM PETITION HAS
BEEN FILED BEGINS WITH THE FILING OF THE PETITION PAPERS,
THE TRIAL COURT'S HOLDING THAT SUSPENSION COMMENCES AT
THE TIME THE PETITION IS DEEMED SUFFICIENT MUST BE
REVERSED.
In her decision, Judge DeCastro held that Ordinance Z-88 was
not suspended until the City Clerk determined that Plaintiffs’

petition was sufficient. She wrote:

The interplay of section 185 and 187 must be read together.
The suspension of the ordinance does not occur until the
review period and opportunity to cure the insufficiency, if
necessary is over. (Jal41-142)

Accordingiy, Ordinance Z-88 was not suspended until August
25, 2011. Although Defendant Farina had found in a letter dated
July 25, 2011 that Plaintiffs’ petition contained a sufficient
number of valid signatures, (Jal76), he did not deem the
petition sufficient until directed to do so by the lower court
in its Order to Enforce Litigants’ Rights, dated August 25,
2011. (Ja201). Plaintiffs contend that this aspect of the
Court’s June 14, 2011 decision is incorrect and must be
reversed, because it ignores the express language of N.J.S.A.
40:69A-189.

Neither Defendants nor Intervenors assert otherwise.
Intervenors do contend, however, that the suspension of an
ordinance is triggered only if a petition, at the time of

filing, satisfies the substantive signature requirement set
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forth in N.J.S.A. 40:69A-185. (Ibl4-15). Both the trial court

é and Plaintiffs disagree with that proposition.
As noted, supra, § 185 defines the voters’ right to
referendum, and specifically provides that “it is the power to
F approve or reject at the polls. . . any ordinance passed by the
l council against which a referendum petition has been filed
[within twenty days after approval of such ordinance.]” Section |
185 additionally provides that if a referendum petition is

timely filed, “the ordinance shall be suspended from taking

effect until proceedings are had as herein provided.” (emphasis

added). 1In this way, § 185 does not specify the triggering
event of the suspension or its duration, but rather incorporates

other sections of the statute that do address these issues,

namely, § 189.
N.J.S.A. 40:69A-189 states:

Upon the filing of a referendum petition with the
municipal clerk, the ordinance shall be suspended until
ten days following a finding by the municipal clerk that
the petition is insufficient or, if an amended petition
be filed, until five days thereafter; or, if the
petition or amended petition be found to be sufficient,
until it be withdrawn by the Committee of the
Petitioners or until repeal of the ordinance by vote of
the council or approval or disapproval of the ordinance
by the voters. (emphasis added)

Based on the explicit language of this provision,
suspension is triggered upon filing, not certification of

sufficiency, and endures until the petition is declared
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insufficient, is withdrawn by petitioners, or is voted upon by

the electorate. See Hudson Cty. Chamber of Commerce, 310 N.J.

Super. at 219 (noting that Legislature intended that even an

insufficient referendum petition suspends the ordinance “until
petitioners have an opportunity to cure the deficiency”).
Pursuant to this provision, Defendant Farina clearly had an
obligation from the moment he received a timely-filed document
purporting to be a referendum petition to suspend the ordinance
in question until the time that the referendum process was
completed. Completion could mean any number of dates, including
(a) the tenth day after a finding of insufficiency, if the
Plaintiffs had not taken any action to amend or supplement their
filing; (b) the fifth day after the service of their amended or
supplementary petitions, provided Farina had found the amended
filings also insufficient; (c) the withdrawal of their petition
by 4 of the 5 members of the Committee; or (d) a vote of the
people at an election which validates the ordinance being
protested against (as was the case herein).

In this matter, both Farina’s and the trial court’s failure
to acknowledge that as a matter of law, Ordinance 7Z-88 never
went into effect due to Plaintiffs’ filing on March 30, 2011
(one day prior to the Ordinance’s effective date), created

unnecessary confusion. In fact, the City Council attempted to

55



amend the Ordinance after the referendum petition was filed in

direct contravention of the statute’s well thought out process.
For the foregoing reasons, Judge DeCastro’s Orders

directing the suspension of Ordinance 7%-88 on August 25, 2011,

and not March 30, 2011, must be reversed.

IV. THE TRIAL COURTS’ REMEDIAL. ORDERS WERE WITHIN
THE SOUND DISCRETION OF THE COURT.

As a remedy, Judge DeCastro in her Order dated June 14,
2011 directed that the City Clerk “process the plaintiffs’ filed
petition as provided by law and review the petition and amended
petition timely submitted consistent with the statute.” (Jald2).
At the request of both parties, the trial court clarified that
Order ruling that in the event the review of the petition papers
previously submitted to the City Clerk (who neither accepted
them as filed nor reviewed them for sufficiency) resulted in a
finding of insufficiency, Plaintiffs would be entitled to file
additional signatures to satify the 15% of legal voters
standard. (Jal51l).

Defendants and Intervenors mischaracterize Judge DeCastro’s
Order dated June 24, 2011, in which she specified the actions
she expected the City Clerk to undertake, as permitting a “third
supplementary filing.” (Ibd4); see also (Db8, 18) (“third petition
for referendum”). Specifically, Intervenors contend that the

court, when acknowledging Plaintiffs’ right to supplement their
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petition after receiving adequate notice of insufficiency,
“improperly directed the Clerk to review a potential third
supplementary submission pursuant to N.J.S.A. 40:69A-188.”
(Ib4).

Notwithstanding Defendants’ disagreement with the Court’s
decision, its determination was Clearly justified by general
equitable principles. “Equity regards that as done which ought
to be done,” see William Drier & Paul Rowe, GUIDEBOOK TO CHANCERY
PRACTICE IN New JERSEY, at p. 5, especially where, as here, the
Plaintiffs had not delayed the enforcement of their rights,
acted in the public interest by adhering to their obligations
under the initiative and referendum laws (including time
restrictions), and Defendants acted in precisely the contrary
manner (by refusing to accept and review Plaintiffs’
submissions). Specifically, because the City Clerk stopped the
statutory process improperly by (i) “unfiling” the referendum
petition (ii) failing to process it in accordance with the
statute and (iii) failing to notify the Committee of Petition of
the number of invalid signatures it had submitted, it was
reasonable for the trial court to correct the situation by going
back to the place where the Clerk initially erred and to restart
the process from there.

Hitting the “restart” button is exactly what the trial

court did when it ordered Defendant Farina to accept the
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referendum petition as filed and to review both the initial and
supplementary petitions within 20 days.

Simply put, the June 14 and June 24 orders held that
Plaintiffs were never fully accorded their rights to supplement
the petitions. More particularly, the Clerk’s actions failed to
inform the Plaintiffs of exactly how many additional signatures
they need to reach the numerical threshold. The June 14 and
June 24 orders, recognizing this failing, simply accorded
Plaintiffs the right to supplement their papers once proper
notification was done. When Plaintiffs sought to enforce these
orders, the appellate remand authorizing the enforcement
proceeding (Jal83-86) and the trial’s court’s ensuing
enforcementorder (Ja201-03) were appropriate means of

implementing this remedy.!®

¢ Another equitable remedy that would have fully protected

Plaintiff’s right to supplement the petition within 10 days of
proper notice from the Clerk would have been to require a review
of only the initial petition within 20 days. Then, Plaintiffs
would have been on notice of the number of signatures they still
had to collect. Had the Court protected Plaintiffs’ rights with
that remedy, the supplemental petition that the Committee had
filed in order to preserve its rights under the statute would be
rendered an orphan; one that would have only come into the
picture once the Clerk determined that the initial petition was
insufficient. That is, because under New Jersey law, the
signatures contained in the supplemental petition, which was
improperly rejected by the Clerk as untimely are not stale,
D’Ascensio v. Benjamin, 137 N.J. Super. 155, 164 (Ch. Div.
1975), aff’d, 142 N.J. Super. 52 (App. Div. 1976), those
petition papers would have counted toward sufficiency in
addition to any new supplemental petitions Plaintiffs would have
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V. THE TRIAL COURT PROPERLY FOUND THAT DEFENDANTS’ CONDUCT
VIOLATED THE NEW JERSEY CIVIL RIGHTS ACT AND AWARDED
COUNSEL FEES TO PLAINTIFFS.

This Court should also affirm Judge Santiago’s grant of
summary judgment holding that Defendants’ conduct violated the
New Jersey Civil Rights Act (“NJCRA”) and her holding that
Plaintiffs were entitled to counsel fees. The decision to grant
summary Jjudgment and award counsel fees, and the amount awarded,
was reached in response to Plaintiffs’ initial application
following an appellate Panels’ limited remand, and was
reaffirmed after Defendants’ unsuccessful motion for
reconsideration.

A. The NJCRA Allows Counsel Fees To Prevailing Plaintiffs

For Their Successful Effort To Vindicate a Constitutional
ox Statutory Right.

N.J.S.A. 10:6-2(c) provides that a person who has been
deprived of their constitutional or statutory rights may sue for

the vindication of those rights under the New Jersey Civil

Rights Act:

collected and filed after being given proper notice of the exact
nature of the defects in the initial petition papers.

The fact that the trial court instead ordered the amended
petition to be reviewed with the initial petition is consistent
with her finding that the City Clerk had violated the statute by
rejecting the supplementary filing as untimely, her
understanding that such filing was made by Plaintiffs without
any knowledge as to the exact number of additional signatures of
registered voters they needed to satisfy the 15% requirement,
and principles of fairness and equity.
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Any person who has been deprived of . . . any
substantive rights, privileges or immunities secured
by the Constitution or laws of this State, or whose
exercise or enjoyment of those substantive rights,
privileges or immunities has been interfered with or
attempted to be interfered with, by threats,
intimidation or coercion by a person acting under
color of law, may bring a civil action for damages and
for injunctive or other appropriate relief.

N.J.S.A. 10:6-2(f) further provides that counsel fees may
be awarded to a prevailing party in such an action:

In addition to any damages, civil penalty, injunction

Or other appropriate relief awarded in an action

brought pursuant to subsection c. of this section, the

court may award the prevailing party reasonable

attorney’s fees and costs.

Despite this plain language, Defendants persist in arguing

before this Court (Db 24-25) that only constitutional, not

statutory, rights, may be vindicated under the NJCRA. Since the
statute covers deprivations under the “[clonstitution or laws of
this State,” N.J.S.A. 10:6-2(c) (emphasis added), the argument
lacks merit and violates the plain terms of the statute.

Indeed, New Jersey case law acknowledges that a statutory
provision may provide a claim for relief under the New Jersey

Civil Rights Act, Felicioni v. Administrative Office of the

Courts, 404 N.J. Super. 382, 401 (App. Div. 2008), and abundant

federal case law exists establishing that the remedy under the
federal statutes on which the NJCRA was based (42 U.S.C. §§ 1983

and 1988) broadly encompasses violations of federal statutory as
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well as constitutional law. See €.g9., Maine v. Thiboutout, 448

U.S. 1 (1980).Y

The right of referendum established in N.J.S.A. 40:69A-185,
is the quintessential, substantive “rights-creating” statute
that the New Jersey Civil Rights Act was inténded to protect.
The Plaintiffs argued, and the trial court recognized, with
ample citations, that their ability to circulate a petition and
force a public vote on the city’s rent control laws was a

statutory right. See Jal33 (the “right is purely statutory”) ;

id. (“its citizens have the right to propose and vote on
municipal ordinances . . . and also have the power to approve or
reject municipal ordinances”); Jal34 (“"[v]oters also have the
right of referendum”); Jal35 (“[tlhe two statutes ensure that
the voters have that right both before and after the council
adopts an ordinance”).

The Supreme Court has previously and repeatedly recognized

referendum as a right possessed by citizens. 1In re Ordinance
04-75, 192 N.J. 446, 459 (2007) (“By enacting N.J.S.A. 40:69A-

185, the Legislature provided the voters of Faulkner Act

17 The legislative history of the NJCRA decisively shows that it

was modeled on the federal civil rights act, which clearly
allows suits over deprivation of constitutional or statutory
rights. “This bill is modeled on the Federal civil rights law,
which provides for a civil action of deprivation of civil rights
(42 U.S.C. § 1983).~ Assembly Judiciary Comm., Statement to the
Assembly No. 2073, 211t Legis., February 19, 2004, at 2; Senate
Judiciary Comm., Statement to Assembly, No 2073 with committee
amendments, 211U1Legis., May 6, 2004 at 2.
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municipalities the right to subject an ordinance passed by a

city or town council to a popular plebiscite”); In re Petition

for Referendum on City of Trenton Ordinance 09-02, 201 N.J. 349,

360 (2010) (referendum law “confers on the citizens ‘the right
to test a challenged ordinance in the crucible of the democratic

process.’”); see also City of Ocean City v. Somerville, 403 N.J.

Super. 345 (App. Div. 2008).

Plaintiffs do not argue - and never have argued - that
attorneys fees should attach every time municipal action is
deemed arbitrary and capricious. Cf. Db 27-28 (citing Anastasio

v. Planning Bd. of W. Orange Twp., 209 N.J. Super. 499, 522

(App. Div.), certif. denied, 107 N.J. 46 (1986) and Silverman v.

Rent Leveling Bd. Of Cliffside Park, 274 N.J. Super. 524 (App.

Div. 1994)). Where a court performs the ordinary review of
decisions of a local municipal board, the planning board, zoning
board, or even rent control board, there is no state law
granting the litigants a statutory right beyond the procedural
right to judicial review. Here, there is. As Plaintiffs
demonstrated, the statutes that grant lawmaking rights to
citizens are quintessential rights-creating laws that affect the
rights of thousands of people, not just the few individuals
whose rights may be at stake in a land use case. When a

government defendant violates a rights-creating statute such as
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the Faulkner Act’s referendum laws, it is eminently appropriate
to have Defendants answer for those violations under the NJCRA.

B. The Trial Court Properly Awarded Counsel Fees.

Applying the foregoing framework, the trial judge’s
decision granting summary judgment on Plaintiffs’ NJCRA claims
was correct. The court found that Defendants had violated their
statutory referendum rights, which could be vindicated under the
NJCRA. (4T13-6 to 14-17). Furthermore, the Court explained
that Defendants’ actions constituted a deprivation, and not
merely a delay of Plaintiffs’ rights (4T14-4 to 24). But for
the Court’s Orders of June 14, June 24, and August 25, plus the
Appellate Division Order of August 12, 2011 and the Supreme
Court’s Order of October 5, 2011, the right of Hoboken’s
citizens to vote on the rent control ordinance would have been
lost forever, not just delayed. Finally, that same history
showed that at virtually every turn in the case, Plaintiffs were
successful in getting judicial relief to move this public
question presented by the referendum papers from the petition to
the ballot. As such, the judge correctly found that Defendants
violated the NJCRA and that Plaintiffs were the prevailing
parties.

A plaintiff that prevails in litigation under a New Jersey
statute that authorizes fee-shifting is entitled to receive fees

“as a matter of course in the absence of special circumstances.”
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Dunn v. N.J. Department of Human Services, 312 N.J. Super. 321

14

333 (App. Div. 1998). The general formula for computing fees
involves the Court computing the number of hours reasonably

expended and multiplying it by a reasonable hourly rate.

Rendine v. Pantzer, 141 N.J. 292, 335 (1995).
The discretionary authority to deny fees outright is
extremely limited and should be sparingly exercised. Gregg v.

Hazlet Township Comm., 232 N.J. Super. 34, 37-38 (App. Div.

1989); The African Council v. Hadge, 255 N.J. Super. 4, 12 (App.

Div. 1992) (reiterating that “counsel fees should be liberally
granted”) .

An overly vigorous or unconstrained use of the power to
deny fees would frustrate and potentially defeat the legislative
purpose underlying § 1988 and the NJCRA, which exists to promote
the vindication of constitutional values by creating a financial
incentive for competent counsel to undertake civil rights

cases. Student PIRG v. AT&T Bell Labs, 842 F.2d 1436 (3d Cir.

1988); New Jerseyans for Death Penalty Moratorium v. New Jersey

Dept. ovaorr., 185 N.J. 137, 153 (2005) (absent fee shifting to

vindicate public rights, “the ordinary citizen would be waging a
quixotic battle against a public entity vested with almost
inexhaustible resources”) . Moreover, another important value
served by awarding attorneys’ fees against a public entity that

has violated citizens’ rights is the deterrent effect that such

64



awards create. Walker v. Guiffre, N.J. , 2012 WL 204531

(Jan. 25, 2012) at *2 (“fee-shifting provisions “are designed
to promote respect for the underlying law and to deter
potential violators of such laws”) (citation omitted) .

While a prevailing party will ordinarily receive fees, the
amount of any fee award is subject to scrutiny for both
reasonableness of the time expended and the hourly rate sought.
RPC 1.5 and R. 4:42-9 lay out the relevant factors for the Court
to consider and apply. Rendine, 141 N.J. at 319.

Judge Santiago had before her detailed certifications that
laid out counsel’s academic achievements, professional
exXperience, and their previous concentration in election law
practice, including Faulkner Act initiaitive and referendum
cases. (Ja213-15 and 250-53). The Court also was presented
with law firm billing rate surveys in the North Jersey area (Ja
243-49), and counsels’ certifications and citations in the brief
identified North Jersey cases where attorneys of similar
experience, litigating cases of similar complexity, were awarded
at least what counsel sought, if not more. (Ja 261-273). Judge
Santiago carefully reviewed these submissions, once during the
initial summary judgment (see generally 4T 18-21) and again in
the reconsideration motion (see generally 6T 7-8). There was no
abuse of discretion in her conclusions on these points, and

therefore, her orders should be affirmed.
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C. The Trial Judge Properly Denied Defendants’ Motion For
Reconsideration.

1. Defendants’ Motion Was Untimely.

After summary Jjudgment was entered against them and counsel
fees were assessed, Defendants then raised for the first time an
argument that the defense of qualified immunity protected them
from a fee award and that they were wrongfully denied the
opportunity to raise it. 1In fact, Defendants had nearly six
months (from service of the Order to Show Cause through and
including the due date of their summary judgment opposition
papers) to plead and/or present the issue of immunity to the Law
Division.

Defendants’ failure to do so precludes assertion of that
issue post-final judgment. Although courts have permitted
public officials to wait until summary judgment to assert a
qualified immunity defense, no case cited by Defendants has
allowed a government defendant to wait until the final
resolution of the merits to present the issue for the first
time. 1In the absence of newly discovered information, their
delay is not a proper basis to support a reconsideration motion.

Citing D'Atria v. D’Atria, 242 N.J. Super. 392 (Ch. Div.

1990), Judge Santiago found that Defendants’ delay in presenting
this defense could not be countenanced because it was the

product of a strategic choice, not new issues or new facts that
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“could not have been provided” to the court previously. See id.
at 401; 6T3-4. Such a decision is also supported by more recent
Appellate Division decisions reiterating that reconsideration
motions are intended to address only situations where “the
court’s decision is based on plainly incorrect reasoning or when
the court failed to consider evidence or there is good reason

for it to reconsider new information.” Phillipsburg v. Block

1508, Lot 12, 380 N.J. Super. 159, 175 (App. Div. 2005) (where

acquisition of additional tax sale certificates after city
secured foreclosure judgment was an improper basis to vacate the
judgment because to do so would allow intervenor to create new
facts after being denied relief on then existing facts).

Like the intervenor in Phillipsburg, Defendants have not

introduced any new fact or evidence that existed but was not
previously known; rather, Defendants, like the plaintiff in

Cummings v. Bahr, 295 N.J. Super. 374 (App. Div. 1996) have

sought to introduce a new legal theory as to why the Committee
of Petitioners is not entitled to injunctive relief and
attorney’s fees under the New Jersey Civil Rights Act, a theory
whose factual predicates were known at the time of Plaintiffs’
summary judgment motion (and actually, throughout this entire
case) . The introduction of a new affirmative defense into this
matter post-final judgment is similar to the actions of the

plaintiff in Cummings, who moved for summary judgment on the

67



theory that she was a licensee when injured, but re-
characterized that status as an invitee on her subsequent motion
for reconsideration. Disapproving of such strategic maneuver,
the Court wrote:

The factual predicates of plaintiff’s new theory were
available when plaintiff responded to defendant’s
motion for summary judgment. No new facts had been
uncovered by plaintiff which would warrant either the
first or second motion for reconsideration. Nor did
plaintiff point to decisions that the motion judge had
overlooked or misapplied when he granted defendant’s
motion for summary Jjudgment.

Id. at 384,

Judge Santiago properly rejected Defendants’ newly-asserted
theory here, and her denial of reconsideration was appropriate.
2. Qualified Immunity May Provide A Defense To Damages
Claims, But Not To Claims For Declaratory Or
Injunctive Relief Or Counsel Fees.

Even if Judge Santiago had allowed Defendants to present
their tardy defense, the theory was still completely non-viable
a matter of law, and provides a separate, legally sufficient
basis for affirming the trial court’s rejection of a qualified
immunity defense. Principles established under 42 U.S.C. S§
1983 and 1988 (the source for the NJCRA)® indicate that the
doctrine of qualified immunity is inapplicable to civil rights

claims for injunctive or declaratory relief, and to counsel fees

as the prevailing party.

¥ See supra, note 17.
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The Supreme Court in Harlow v. Fitzgerald, 457 U.S. 800,

815 (1982) stated that qualified or “good faith” immunity is an
affirmative defense that must be pleaded by government officials

in actions brought against them for monetary damages.

Specifically, it held that “government officials performing
discretionary functions generally are shielded from liability

for civil damages insofar as their conduct does not violate

clearly established statutory or constitutional right of which a

reasonable person would have known.” Id. at 818 (emphasis

added) . Defendants cite to Harlow as the source of their

[ immunity defense, and then proceed to discuss several cases,
which deal with the defense but are irrelevant to the matters
herein. (Db31-39). Defendants are able to do so by simply

ignoring the fact that qualified immunity does not protect

government officials from injunctive or declaratory actions.
“The doctrine of qualified immunity shields public

officials. . . from damage actions unless their conduct was

unreasonable in light of clearly established law.” Elder v.
Holloway, 510 U.S. 510, 512 (1994) (emphasis added). See also

Anderson v. Creighton, 483 U.S. 635, 646 (1987) ("The general

rule of qualified immunity is intended to provide government
officials with the ability ‘reasonably [to] anticipate when
their conduct may give rise to liability for damages.’

Where that rule is applicable, officials can know that they will
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not be held personally liable as long as their actions are

reasonable in light of current American law.”) (quoting Davis

v. Scherer, 468 U.S. 183, 195 (1984).

Federal courts have noted that “[t]he proper balance has
been struck by limiting the defense of qualified immunity to
actions [brought against officials in their individual

capacities] for money damages,” Am. Fire, Theft & Collision

Managers, Inc. v. Gillespie, 932 F.2d 816, 818 (9th Cir. 1991);

and therefore, qualified immunity is not a defense against
claims for injunctive relief against officials in their official

capacities. Frank v. Relin, 1 F.3d 1317, 1327 (2d Cir. 1993)

(citing Hafer v. Melo, 502 U.S. 21, 22-23 (1991)); see also

Hammons v. Saffle, 348 F.3d 1250, 1257 n.1 (10" Cir. 2003)

(stating that “qualified immunity applies only to claims for

damages” (citing Anderson v. Creighton, 483 U.S. at 646) ).
Thus, the qualified immunity “defense is not available
[in] §1983 cases where injunctive relief is sought instead of

or in addition to damages.” Atheists of Florida, Inc. v. City of

Lakeland, Fl., 779 F. Supp. 2d. 1330, 1342 (M.D. Fla. 2011)

(citing Pearson v. Callahan, 555 U.S. 223 (2009) and Fortner v.

Thomas, 983 F.2d 1024, 1029 (11UICir. 1993)). See also Hydrick

v. Hunter, 466 F.3d 676, 689 (9" cir. 2006) (qualified immunity

is only an immunity from suit for damages); Rowley v. McMillan,
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502 F.2d 1326, 1331 (4" cir. 1974) (qualified immunity “has no
application to a suit for declaratory or injunctive relief”).

Therefore, contrary to Defendants’ assertion, the qualified
immunity defense against an action for money damages neither
precludes nor provides a defense to Plaintiffs’ action for
declaratory and injunctive relief under the New Jersey Civil
Rights Act, N.J.S.A. 10:6-2(c), for deprivation of their

statutory right of referendum. See Supreme Court of Virginia v.

Consumers Union of the United States, Inc., 446 U.S. 719, 736

(1980) (holding that qualified immunity defense has no
application to action where plaintiff seeks only injunctive
relief, and not money damages). No case cited by Defendants
holds otherwise.'?

The defense of qualified immunity also has no application
to a request for attorneys’ fees under 42 U.S.C. § 1988, the
federal precedent on which N.J.S.A. 10:6-2(f) is modeled.
Rejecting petitioners’ claims that attorneys’ fees are the

functional equivalent of monetary damages, the Supreme Court in

Y See e.g., Orsatti v. New Jersey State Police, 71 F.3d 480, 483-
486 (3d Cir. 1995) (citing Harlow, to support holding that
officers were immune from civil damages under §1983 claim for
arrest without probable cause); Malley v. Briggs, 475 U.S. 335
(1986) (finding trooper entitled to qualified immunity based on
Harlow’s “objective reasonable test” with respect to liability
for monetary damages); Morales v. Busbee, 972 F. Supp. 254, 260
(D.N.J. 1997) (finding officer liable for civil damages under
§1983 because he did not have reasonable basis to believe that
he had probable cause to arrest plaintiff for Camden
carjacking).
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Pulliam v. Allen, 466 U.S. 522 (1984), noted that the

legislative history of § 1988 “confirms Congress’ intent that
attorney fees are available even when damages would be barred or
limited by ‘immunity doctrines and special defenses, available
only to public officials.’™ Id. at 543 (quoting H.R. Rep. No.

94-1558, p.79 (1976)); see also Supreme Court of Virginia, 446

U.S. at 738-39 (in an action against the Virginia Court and its

Chief Justice, stating that the House Committee Report on §1988
indicates Congressional intent to permit attorney’s fees awards
in cases in which prospective relief was properly awarded
against defendants who would be immune from damage awards);

Tonya K. v. Board of Educ. of the City of Chicago, 847 F.2d

1243, 1246 (7" cir. 1988) (attorney’s fee award does not violate

qualified immunity); Helbrans v. Coombe, 890 F. Supp. 227, 231-

32 (S.D.N.Y. 1995) (same).

It is well-established that the rationale underlying various
fee-shifting statutes is “to ensure that plaintiffs are able to
find lawyers to represent them; to attract competent counsel to
seek redress of statutory rights; and to ‘even the fight’ when

citizens challenge a public entity.” Mason v. City of Hoboken,

196 N.J. 51, 74 (2008) (quoting New Jerseyeans for a Death

Penalty Moratorium v. New Jersey Dept. of Correction, 185 N.J.

137, 153 (2005)). An award of attorneys’ fees is in no way a

penalty or a sanction. Hall v. Borough of Roselle, 747 F.2d
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838, 843 n.8 (3d Cir. 1984) (“no basis for [the] view” that “the
assessment of fees is in some degree a ‘penalty’ against the
defendant for violating the law”).

Defendants have thus failed to provide any ground upon which
this Court should disturb the trial court’s refusal to
reconsider its previous October 24, 2011 Decision.

D. The Court’s Reasonableness Findings About The Number Of

Hours Expended By Plaintiffs’ Counsel and Their Hourly

Rate Was Not An Abuse Of Discretion and Should Be
Affirmed.

Finally, Defendants attack the number of hours expended on
this case by Plaintiff, as well as the hourly rate they seek.
In this litigation, Plaintiffs faced two attorneys representing
the City and another two representing the Intervenors, each
employing different legal theories and strategies for the
prosecution of the case. Plaintiffs’ counsel, both experienced
election attorneys, were able to litigate this case efficiently,
and before even submitting the fee application, excluded the
full amount of time consulting with the clients and with one
another. (See Jaz213, 1 3(a); Jaz251, 99 4, 5).

This submission, supported by contemporaneous time and
billing records, was carefully reviewed by Judge Santiago, not
once, but twice. Both times, she concluded the amount of time
spent on the trial court work - 197 hours - which included

prosecuting a highly accelerated order to show cause, the
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defense of an equally fast-moving order to show cause, and
successfully obtaining an order enforcing litigant rights, was
reasonable under all the circumstances. Defendants have not
shown any abuse of discretion in this assessment.

Moreover, the hourly rate of $350.00 requested by
Plaintiffs was also reasonable. The Plaintiffs’ application
included a recent survey law firm survey rates and several
recent decisions proving the reasonableness of this rate for
attorneys of comparable experience and knowledge in the North
Jersey area. Plaintiffs’ argument for a lower hourly rate is
based on cases originating in Atlantic, Gloucester, and
Burlington County (see Db47), and not the Hudson County
vicinage, which is the relevant benchmark. See RPC 1.5(a) (4)
(legal fees charged “in the locality”). Defendants’ proffer of
South Jersey cases as setting the appropriate rate of legal fees
in Hudson County is misplaced, and does not overcome the
particularized evidence offered by Plaintiffs in their original
papers about the relevant rates there. As with the number of
hours, Judge Santiago accepted the reasonableness of these rates
in two different hearings, and there was no abuse of discretion

in that ruling.
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CONCLUSION

For the foregoing reasons, the Court should affirm the June
14, June 24, and August 25 Orders of the Law Division finding
that Defendants acted improperly in their handling of
Plaintiffs’ petition papers and in crafting appropriate remedies
for those viclations, except that the August 25 order should
hold that Ordinance Z7Z-88 was suspended beginning March 31, 2011,
not August 25, 2011. The Court should also affirm the October
24 and November 24 Orders finding liability under the NJCRA and

awarding counsel fees.

Respectfully submitted,

NEW JERSEY APPLESEED PUBLIC
EREST CENTER, INC.

By: Renée Steinhagezﬂ Esqg.

ZAZZALI, FAGELLA, NOWAK, KLEINBAUM
& FRIEDMAN

N

By: Flavio L. Komuves,7§§T7‘~\\\

Dated: February 17, 2012
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Renée Steinhagen, Esq.
NEW JERSEY APPLESEED
PUBLIC INTEREST LAW CENTER, INC.
744 Broad Street, 1600
Newark, New Jersey 07102
(973)735-0523

Flavio L. Komuves, Esq.

~ Law Offices of Flavio Komuves, LLC
21 Gate House Lane
Edison, New Jersey 08820
(609)216-5014

X : .
| : SUPERIOR COURT OF NEW JERSEY
DANIEL TUMPSON, RUSSELL HOOVER : LAW DIVISION: HUDSON COUNTY
ERIC VOLPE, CHERYL FALLICK, and : |

f JOEL HORWITZ (“COMMITTEE OF

PETITIONERS”), : Docket No. L-2375-11
Plaintiffs, :
-Vs.-

JAMES FARINA, in his capacity as Hoboken : CERTIFICATION OF
City Clerk, and the CITY OF HOBOKEN, : DANIEL TUMPSON
Defendants. :

X

DANIEL TUMPSON, of full age, certifies as follows:

1. I am a plaintiff and a member of the Committee of the Petitioners in above-
- captioned action, and have personal knowledge of the facts and circumstances described herein.
|
i A.  The September 1994 petition

! 2. In or about September 1994, I was a member of the Committee of the Petitioners

involved in circulating a referendum petition in Hoboken. A sample copy of that Petition is

" attached hereto as Exhibit A, -~ - - - - -
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3. The first sheet of paper of that petition was a double-sided page. The front side
contained the request for referendum, the text of the ordinance of which we were seeking repeal,

and the names of the Committee of the Petitioners. On the back side of that piece of paper were

the voter signature lines.

T4 T Attached to that sheef of paper was the Affidavit of Circulator. -

5. City Clerk James Farina accepted this petition as being sufficient in all respects,
and neither he nor any other person eveﬁ challenged, much less successfully challenged, the
layout of the petition, in particular, the fabt that the names of the Committee of the Petitioners
were on the same piece of paper, albeit on the opposite side, that the voters signed.

B.  The November 2005 Petition

6. In or about November 2005, I was again a member of the Committee of the
Petitioners involved in circulating a referendum petition in Hoboken. A sample copy of that
Petition is attached hereto as Exhibit B. | |

7. The first sheet of paper of that petition was a double-sided page. The front side
contained the request for referendum, the text of the ordinance of which we were seeking repeal,
and the names of the Committee of the Petitioners. On the back side of that piece of paper were
the voter signature lines. .

8. Attéched to that sheet of paper was the Affidavit of Circulator.

9. City Clerk James Farina accepted this petition as being sufficient in all respects,
and neither he nor any other person even challénged, much less successfully challeriged, the
layout of the petition, in particular, the fact that the names of the Committee of the Petitioners

were on the same piece of paper, albeit on the opposite side, that the voters signed.
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C.  The Present Pefition
10.  In designing the petition that is now before the Court, I designed it in exactly the
same way as the two petitions described above that were accepted without argument. In

particular, the first sheet of paper of that petition was a double-sided page. The front side

~-contained the request for referendum, the text of the ordinance of which we are-seeking repeal, ——

and the names of the Committee of the Petitioners. On the back side of that piece of paper were
the voter signature lines. |

11.  Attached to that sheet of paper was the Affidavit of Circulator.

12.  Tunderstand that wﬁile Mr. Farina has not made any objections to the form of that
petition, the Intervenors have, Specifically, they argue that by not including the names <;f the
Committee of the Petitioners “on the face of” both sides of the paper, that all the signatures
thereon are defective.

13.  This contention is simply wrbng; The petition at issue follows the exact same
design that I used in thé: two petitions I identified above, both of which were accepted by the City
Clerk and not objected to by anyone.

I certify that the foregoing statements made by me are true. I am aware that if any of the
foregoing statements made by me are willfully false thgt I am subject to punishment.
P

—""DANIEL TUMPSON

Dated: June & 2011
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CERTIFICATION PURSUANT TO RULE 1:4-4(c)
The undersigned, being one of the attorneys in this action, certifies that the person
signing this certification has acknowledged the genuineness of the signature thereon and that the

document ora copy w1th an ongmal si gnature afﬁxed Wlll be ﬁled if requested by the court ora

party.

Dated: June & _ 2011 | M//zfv
" RENEE STEINHAGEI\yESQ.
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REFERENDUM PETITION

We the undersigned registered voters of Hoboken, New Jersey protest against the passage by the Hoboken City
Council and approval by the Mayor of the following ordinance:

M ddd Al b il ddddd i ld LAt ad i ddddd i i i ta s L L L T T Y T L 1 L L L Ll L L T rOs S OU P Dy

BE IT ORDAINED BY THE MAYOR AND COUNCIL OF THE CITY OF HOBOKEN THAT CHAPTER 155 OF THE CODE OF THE
CITY OF HOBOKEN BE AMENDED AND SUPPLEMENTED AS FOLLOWS: :

Add new Article Vil ’ T ’ - T

§155-35 ccupie i a amily Own-Occupled deqt its —~ Bxempti

Condominium Units which have been owned and occupicd by the owner prior to the flrst rental and one to four fnmil§ owmer-occupicd
residential units shall be exempt from the provisions of this chapter for reatals after the effective date of the ordinance under the following conditions
and limitations: '

A To be efigible for exemption, the vacating tenant must have left voluntarily without haressment, duress or unreasonable pressure
from the landlord or has vacated the apartment as a resolt of a Court order because, (2) the tenant has failed to pay rent, due and owing,
(b) engaged in disorderly conduct that denies peace and quict to other tenants or those in the ncighborhood or otherwise engages in conduct
injurious to the public health and safety, after a written nolice to stop, (c) causes destruction or damage to the propesty through wiliful or
gross negligence. Any dispules concerning the voluntariness of the tenant leaving above or as 8 result of a Court order because of the above
reasons shall be submitted to the Board for determination. If the Board finds that & landlord is secking to be exempt under this scetion,
and the tenant has vacated the unit under circumstances other than those set forth in this scction, the Rent Board shall rescind the excmption
and the rent shall revert to that rental prios to the vacation and prosecute the landlord under §155-21.

B. ‘The City Housing Officer must certify that the unit has been Inspected and has no code violations.

C * Condominium units are subject to the further conditfon that theybe occupied by the awner for the proceeding twelve-month period
unless they can demonstrate that they have a hardship which prevents them from meeting the twelve-month period ind can demonstrate that
they established a bonafide residence in the condominium and had intended 1o reside in the unit for the twelve-month period bul were
prevented from doing so because of the hardship.

D. Family owner-occupicd residential units are subject {o the further condition that the owner reside In the unit for a twelve-month’
period prior to being cligible for the exemption, '
§155-36 In¢uinbent Tenant Protection

Any rental increase, beyond the initial rental of the new tenant and any subsequent tenant, shall be subject to the provisions of this chapter,
for as Iong as that tenant semain in the rentsl unit. The rental unit shall be decontrofled after the tenant vacates the unit, provided that the conditions
set forth in §155-35 are met.

SESSEsEFIRRARIR RN i‘#‘*i!‘*‘i‘t‘##‘“'.#tt'..ttiit.t‘*'!.l“‘t‘“0&#*‘#‘.‘.‘*‘#‘*‘#‘#‘“‘.#0““#‘#*.0##'!

‘ We call for the City Council to repeal the above ordinance and if they fail to do so we call for the Hoboken City
Clerk to submit the ordinancs to the voters of Hoboken so that they might approve or reject it at the polls as provided
for by law (NJ.S.A.. 40:69A-184 et seq.).

COMMITTEE OF THRE PETITIONERS:

Charles Buchanan = Monica Hetterich
- 812 Bloomfield Street 103 Twelfth Strect
goboken, New Jersey ’ . Hoboken, New Jersey
w0 A -
¢ Cathy Cardilla James Schaeider
910 Garden Street 1018 Hudson Street
~ . grap td Lo ZMBGoken Newdesey - Hoboken, New Jersey I
' Daniel Tumpson
I Y “3 230 Park Avenus
(l: PR R 2 & Hoboken, New Jersey

£ Mz/a/f A’
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: COUNTY OF HUDSON e PH 1t 16

; _,~) il
) 8s8: -
) ' Ty Ot FP"’ »
STATE OF NEW JERSEY ) CiTY CLERN
'

AFFIDAVIT OF CIRCULATOR

DANIEL TomASON , of full age being duly

sworn upon his her oath according to law, deposes and says:

1, I,_ and only I, personally circulated the foregoing
petition paper. | | |

2. All the signatures appended to the foregeing petition
paper were made in my presence, and I believe them to be the

genuine signatures of the persons whose names they purport to be.

~

(sign name)

|-~ —t
(print name) PANIEL  TuMPSON

Sworn to and subscribed

"before me this day

of September, 1994.

P T Norman—Jay—Rosenbium T e e e T T T T e e e
‘ Attorney at Law of the State of New Jersey
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REFERENDUM PETITION

EOEIVE
We the undersigned registered agrs"'oh!lk{)& New Jersey protest against the passage by the
Hoboken City Council and approval the M?'or of the following ordinance:

.'...................‘........‘.. "Dv PH. 2: 56 cssaee cesens cosnes
CITY CLERY
HOBOX ERRAIN Y. DR.207

' AN ORDINANCE OF THE COUNCIL OF THE CITY OF HOBOKEN
AMENDING CHAPTER 155.1 "RENT CONTROL"

WHEREAS, the Hoboken City Councif seeks to make amendmeats to Chapter 155.1 Rent control Ordinance; and

NOW, THEREFORE BE IT ORDAINED:

1. Section 155-1, Definitions, shall be supplemented as follows:

Full Disclosure Statement-The statement a3 landlord and/or his agent shall be required 1o sign and deliver to each tenant by certified mail
identifying the name snd sddross of the landlord and his or her agent, if any; identifying the name, address and telephone number of the
superintendent, if any; a statement generally advising the tenant that the City has adopted s Reat Control ordinance; and notification of
the two-year period of limitations for filing an application for a rent rebate. As an altemative to certificd mail, the tenant may sign »

document acknowledging tecelpt of the full disclosure statement; a copy of this statement shall also be ﬁled with the Rent Control affice.

2. Section 153-4, Controls; increase restrictions, shall be supplemented as follows:

(New Section) 155-1.1 Rebuate Limitation

Notwithstanding the provisions in Section 155-4 of this Chapter, a determination of the Division Chief of the Rent Leverng &
Stabilization office, of the legal rent for an apartment will not re:ull in 8 credit or refund of any reats previously overpaid by & Tenant, if
the following has occurred:

A. The Landiord hss served the Tenant with a full Disclosure Statement, as defined in Section 155-1, which fully set forth the Tenants
rights to request a legal rent calculation and to secure a rebate of any overpaid reats; and

B. The Tenant had failed to request s legat rent calculation within two years from the receipt of the full Disclosurc Statement; and

C. Any existing tonant, duly served with the full Disclosure Statement shall be entitled to no more than a two (2) year rebate of overpaid
rents as ol the date of the tenant request for a rent rebate.

{t will be the burden of the Landlord to demonstrate to the Division Chief of the Rent Leveling & Stabilization office, that a hijl
Disclosure Siatement was served and acknowledged by the Tenant, and that the two (2) year period within which to receive a rebate has
since expired, o

NOW, THEREFORE BE IT ORDAINED that:

1. The above recitals are incorporsted herein as though fully set forth st length.

2. The Council of the City of Hoboken hereby autharizes the Mayor, or his designee to execute lny and al! docuinents and/or take any
actions nccessary to complete and reslize the intent and purpose of this ordinlnce.

3. Thh ordinance shall be effective sccording to law.

PO ES04¢E00 0404000 60 _ L 1) PSS S SEVIEOVIED BOBGL000GOROET 00448 0SS OURY

We call for the City Council to repeal the above ordinance and if they fail to do so we call for the
Hoboken City Clerk to submit the ordinance to the voters of Hoboken so that they might approve or reject it at
the polls as provided for by law (N.J.S.A. 40:69A-184 et seq.).

COMMITTEE OF THE PETITIONERS:

Daniel Tumpson Ammnette E. Illing Cheryl Fallick

230 Park Avenue 1 Marine View Plaza 204 Third Street
Hoboken, New Jersey Hoboken, New Jersey Hoboken, New Jersey
Greg Ribot Russell Hoover

1201 Garden Street 931 Garden Street

Hoboken, New Jersey Hoboken, New Jersey
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COUNTY OF HUDSON

STATE OF NEW JERSEY

AFFIDAVIT OF CIRCULATOR

bt\w\HEL T/M ©Son

according to law, deposes and says:

» of full age being duly sworn upon his her oath

1. I, and only I, personally circulated the foregoing petition paper.
2. All the signatures appended to the foregoing petition paper were made in my presence

]

and I believe them to be the genuine signatures of the persons whose names they purport to be.

(sign name) m

(pnnt name) f\‘\' ‘EL ‘ vAM P sonl

Sworn to and subscribed

before me this __(QTE day
ofNWEHBBQ , 2005.

Norman Jay Rosenbliesr7

Attorney at Law of the State of New Jersey
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Renee Steinhagen, Esq.
NEW JERSEY APPLESEED
PUBLIC INTEREST LAW CENTER, INC.
744 Broad Street, 1600
Newark, New Jersey 07102
(973) 735-0523

Flavio L. Komuves, Esq.
ZAZZALL FAGELLA, NOWAK, KLEINBAUM & FRIEDMAN
One Riverfront Plaza, Suite 320
Newark, New Jersey 07102
(973) 623-1822
X
: SUPERIOR COURT OF NEW JERSEY
DANIEL TUMPSON, RUSSELL HOOVER, : LAW DIVISION
ERIC VOLPE, CHERYL FALLICK, and :
JOEL HORWITZ (“COMMITTEE OF :
PETITIONERS”), : Docket No. 1.-2375-11
Plaintiffs-Respondents, :

-VS,~

JAMES FARINA, in his capacity as Hoboken
City Clerk, and the CITY OF HOBOKEN,

Defendants-Appellants,
And
CERTIFICATION OF

MILE SQUARE TAXPAYER ASSOCIATION : DANIEL TUMPSON
2009, INC., GINA DeNARDO, Individually and :

on behalf of all similarly situated and 611-613

LLC, individually and on behalf of all similarly

Situated,

Intervenors-Appellants. :
X

DANIEL TUMPSON, of full age, certifies as follows:

L. [ am one of the plaintiffs in the above-referenced action, which challenges actions

and inactions of the Hoboken City Clerk regarding an initiative and referendum petition
challenging the City Council’s adoption of Ordinance Z-88.
2. With the support and assistance of several colleagues and supporters, namely,

Cheryl Fallick, Laurie Parsons, Eileen Lynch and Eric Volpe, I conducted a review of the
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petitions submitted by the Committee of Petitioners (COP) to determine whether defendant
James Farina, Clerk of the City of Hoboken, (“Farina”) wrongfully disqualified any of the 2,314
signatures contained on the petitions that the COP submitted on March 30, 2011 and April 11,
2011. My analysis vdid not include any of the court-allowed petitions submitted on July 18, 2011.

3. Of the 2,314 signatures submitted, Farina disqualified 749 of them. After careful
study, I determined that over half, or least 381 of those signatures, were wrongfully
disqualified.

4, As [ explain more fully below, my study revealed that at least 135 signatures had
no visible reason whatsoever why they were disqualified; at least an additional 108 signatures
were wrongfully disqualified even though they were clearly identifiable as person who was and
is duly registered to vote in Hoboken. Additionally, I located at least 35 additional signatures
that were wrongfully disqualified because the si gner used a variant form of their name. I also
found at least 16 other disqualification for miscellaneous reasons detailed below. F inally, I
identified 87 persons whose signatures were wrongfully disqualified because they had moved
within Hoboken (i.e., their voter registration of record differed from their present address).

5. Methodology. My colleagues and I first obtained two documents: One was the
petitions as turned in by the COP, with the City Clerk’s markings on them about which
signatures were disqualified. We obtained these petitions through an Open Public Records Act
(OPRA) request filed with the City Clerk. This consists of 109 pages. Second was an electronic
version of the voter registration rolls, obtained from the Hudson County Clerk, showing those
voters registered within Hoboken, and organized alphabetically by voter last name. This
document is several hundred pages long and is not provided as an exhibit due to its length,

although an electronic or paper copy can be provided at the request of the Court or the parties.




6. Utilizing these two documents, we generated a spreadsheet that contains the list of
at least 381 signatures of registered Hoboken voters that we have determined were eligible to
sign the referendum petition yet had their signatures wrongfully disqualified by the Hoboken
City Clerk.

7. The first column of the spreadsheet (Col. A) is simply a sequential number used
for reference. The next two columns (Cols. B and C) contain the names and addresses of the
petition signers as they appear on the petition. Where one or more letters in the name or address
were of questionable legibility, we placed question marks in place of those letters.

8. Columns E and F show the petition page number and the signature line where the
disqualified voter had signed the petition.

9. Column G states the reason for the disqualification of the signature given by
Farina. For example, column G may state “N/F,” meaning "not found," or “moved” or some
other purported justification.

10.  Finally, Columns H and I show the names and addresses for that voter that we
found on the aforementioned Hoboken voter roll. These fields were copied and pasted directly
from the selected voter’s name and address listed on the voter roll.

11.  Incolumn J, "Additional Qualifying Information” we state and categorize the
reason why the signature is valid. In particular, all of the 381 signatures listed on the spreadsheet
were legal Hoboken voters, and clearly identifiable as such using the petition and the voter rolls.
The subcategories of these legal voters are as follows:

a. No visible reason to disqualify - there are no imperfections in the petition
information that would prevent identification of the signer as a registered Hoboken Voter

from the Hoboken Voter Roll (n=135);

PA13




b. Identifiable as registered voter or Identifiable as registered Hoboken voter
- the petition information is sufficient to identify the signer as a registered Hoboken Voter
from information in the Hoboken Voter Roll (n=108);

c. Moved within Hoboken -- addresses on petition and voter roll differ but
are both in Hoboken (n=87); this includes two individuals who also should not have been
disqualified due to variant form of name;

d. Variant form of name -- first name on voter registration rolls and the
petition are different but can be seen to be the same person (e.g. Jack instead of John,
Bob instead of Robert, etc. (n=35); this includes two individuals who also should not
have been disqualified due to having moved within Hoboken;

e. County Record Mistake -- county roll information appears to be incorrect
(n=9)

f. Hyphenated surname -- signer only gave one of two hyphenated names on
Voter Roll (n=5)

g Information clear but reversed -- signature and printed name and address

box were both present but reversed (n=2);

12. Based on the foregoing, we conclude that city clerk James Farina wrongfully

excluded the signatures of no less than 381 voters who lawfully signed the referendum petitions

submitted March 30, 2011 and April 11, 2011,

PA14
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I certify the foregoing statements made by me are true. I am aware that if any of the

foregoing statements made by me are willfully false, that I am subject to punishment.

DANTEL TUMPSON

The undersigned certifies that the signer of the above facsimile signature acknowledged
to the undersigned the genuineness of the signature and that the document or a copy with an

original signature affixed will be filed if requested by the court or a party.

FLAVIO L. KOMUVES, ESQ.

—_
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Renée Steinhagen, Esq.

NEW JERSEY APPLESEED

PUBLIC INTEREST LAW CENTER, INC.
744 Broad Street, Suite 1600

Newark, New Jersey 07102

(973) 7350523

steinhagen_pilc@yahoo.com

Flavio L. Komuves, Esq.

ZAZZALL FAGELLA, NOWAK, KLEINBAUM & FRIEDMAN
One Riverfront Plaza, ~

Suite 320

Newark, New Jersey 07102

(973) 623-1822

fkomuves@zazzali-law.com

DANIEL TUMPSON, RUSSELL HOOVER, ERIC SUPERIOR COURT OF NEW JERSEY
VOLPE, CHERYL FALLICK, and JOEL HORWITZ LAW DIVISION - HUDSON COUNTY
(“COMMITTEE OF Docket No. L-2375-11
PETITIONERS”),

Plaintiffs,

v. PLAINTIFFS’ NOTICE OF MOTION

FOR SUMMARY JUDGMENT ON

JAMES FARINA, in his capacity as Hoboken City COUNT FIVE AND FOR AWARD OF
Clerk, and the CITY OF HOBOKEN, COUNSEL FEES

Defendants,

and
MILE SQUARE TAXPAYER ASSOCIATION
2009, INC., GINA DeNARDO, individually and on
behalf of all similarly situated and 611-613 LLC,
individually and on behalf of all similarly situated,

Intervenors.

TO:  Victor Afanador, Esq.
Marissa Quigley, Esq.
Lite DePalma Greenberg, LLC
Two Gateway Center, Suite 1201
Newark, New Jersey 07102

Charles X. Gormally, Esq.
Sean Smith, Esq.

Brach Eichler L.L.C.

101 Eisenhower Parkway

Tumpson notice of motion.doc
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Roseland, New Jersey 07068

COUNSEL:

PLEASE TAKE NOTICE that pursuant to the Order of the Appellate Division dated
August 23, 2011 in Doéket No. A-5454-10/ Motion No. M-7434-10 and the Order of this Court
dated August 29, 2011, Respondents, Daniel Tumpson, Russell Hoover, Eric Volpe, Cheryl
Fallick and Joel Horwitz (“PIaintiffs-Respondents"), through undersigned counsel, on September
23,2011 at 1:30 pm, will move this Court for an order: (1) granting them summary judgment on
Count V of their Complaint against defendants James Farina and the City of Hoboken; and (2)
awarding attorneys’ fees and costs, jointly and severally, against James F arina, the City of
Hoboken, Mile Square Taxpayer Association 2009, Gina DeNardo on behalf of herself and all
similarly situated, and 61 1-613, LLC individually and on behalf of all similarly situated.

PLEASE TAKE FURTHER NOTICE that in support of this motion, Respondents shall

rely on the Brief, the Statement of Undisputed Facts, the Certification of Renee Steinhagen and

the Certification of Flavio Komuves filed herewith.

Respectfully submitted,

NEW JERSEY APPLESEED PUBLIC INTEREST
LAW CENTER, INC. ¥

/‘

By: Renée Steinhagen, Esq. O

ZAZZALI FAGELLA, NOWAK, KLEINBAUM
& FRIEDMAN

By: Flavio L. Komuves, Esq. —~~—
Dated: September 8, 2011

107025.doc
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