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Thg main guestion presented in this case is whether
thelgléintiff,‘Mercer Cbunty'Board of Social Services can

IR "exclude a child from the determination of public assistance




payments to tﬁe.child’s family, and at the same time retain
child support provided by that child;s.father for.her sole
care, Tﬁe court finds that it may not, based on its
reading of the applicable law, particularly in'view of
‘well-founded principles of child sﬁppé:t iaw, and.'
constitutional prohiEitions against taking of préperty_

without just compensation.

PROCEDURAL HISTORY

This_case began as an emergent appeal September 9,
2006 from a recommended decision of a child support hearing
_officef, in a suit by the Mercer County Board of Sccial
Services on behalf‘of Casséndra Ricks against Revel Fowler. -
- Effective May 18, 2006, MCRSS sought: child suppoft.from Mr.
Fowler, for his ana Ms. Ricks’s,daﬁghter, Crystal.. Mr.
.Fowler, then appearing pfg sg, sought an immediate appeal
pursuant to Rule 5:2S~4. | |
.At that initial hearing, Mr. Fowler asserted that he
had been providing direct support to the mother, C;ssandra
Ricksg'befbré the Merqer County Board filed suit. He
objected that if he were compelled to pay child support
througthrQbation as propésed by the hearing officer,'fhen
his daughter'would not receive the benefit of his payments,

inasmuch as the mother has assigﬁed all child support to




MCBSS; and the child -- the mother’s second -- was subject
‘to the so-called “family cap.” Without reference to any
legal authority, Mr. Fowler argued that itAwas unfair and
unjust to requiré him to pay child support to the Board,
thereby denying his daughter the benefit of his support.
The court reserved decisiqn'ahdmeund that Mr. |
Fowler’s complaiﬁt apparently raised-an issﬁe of
constitutional.dimension, The coﬁrt found two federal
court decisions that addressed similar issues? albeit with

disparate results. Compare Williams v. Humphreys, 125 F.

Supp. 24 881 (S.D. Ind. 2000) (holding that Indiana law
 requiring TANE recipient to assign child suﬁport paid by
non-custodial parent of Child excluded from cash benefits-
under the “famiiy cap” results in unconstitutional "taking

of child’s property), with Williams v. Martin, 283 F. Supp.

2d 1286 (N.D. Ga. 2003) t{holding to the contrary applying
‘Georgia law).

The court then eﬁdeavored to find pro bono counsel for
the various parties, so that the issue_could be properly
and thoroughly presented tec the court. The court
recognized that there cohcéivébly could arise a conflict
.between the interests of the mother.— who sought cash
assistance for herself and her other child - and the capped

child, Crystal, whose interest was in maximizing suppOft




for.herself. Ultimatély,‘the Gibbons firm volunteered to

- represent the child; Crystél Fowler, and was appointed to
represent Crystal by case management order entered December
21, 2006. TLater, David Perry Davis, Esg., agreed to
represent the father, Revel Fowler; and Centfal Jersey
'Legal Services agreed to represent the mother, Cassandra
Ricks, | |

The court did not formally enter an order.permitting
the c¢hild to intervene. 1In retrospect, that appears to be
an oversight. Therefore, the couft on its own motion has
herewith shall entér an order nunc pro tunc, permitting the
child to'intervéne and aépointing Lawrence Lustberg as
guardian ad litem, with the power to represent her
interests in this ?roceeding only.

After all the parties were représented, a period of
discovery followed. . Upon the conclusicn of discovery,
Crystal fiied a motion for summary judgment Jﬁne 1, 2007,
seeking aﬁ'order declaring tﬁat.the assignment-of Revel
Fowiéi’s éhild.support_to MCBSS violated state and federal
éonstitutionalIprohibitions against public taking of
prépérty withoutrjust'compensation,-and was void as an
unlawfﬁl waiver of a child’s right to support.

Ms. Ricks’s attorneyé filed a short letter dated June

12, 2007 stating that Ms. Ricks had become employed, was




likely to éoon become_inéligible for TANF benéfits. The
cdurt was asked to “providé a reasonable éhild support
arrears number if awarded to Weifére so that our client can
maximize the child support she will receive directly on
behalf of Crystal.” Mé; Ricks’s counsel wrote that “my
client disputes that she receives the level of direct
financial support from Mr. Fowler he indicates,” but no
cogniéable evidence to this effect was provided. See 1:6-6
(requiring cognizable evidence on motions).

| .On July 5, 2007, MCBSS filed a notice of cross-motion
for summary_judgment, seeking an order dismissing the
claims of Crystal Fowler and Revel Fowler that child
-support.payments'should go to Casséndra Ricks, instead of
the Board,.for the benefit of Crystal.

The ccurt held-oral argument on August 2, 2007 and

received post—argﬁﬁent supplemeﬁtal submissipns on August

16, 2007.

STATEMENT OF FACTS

WORK FIRST NEW JE‘.RSEY PROGRAM
The folleowing facts are undisputed:
1..The Work First New Jersey program .(“WFNJ”) is New
Jersey’s welfare.assistance component of Federsl

Temporary Assistance to Needy Families (“TANE”)




established by the Federal Persconal Responsibility and
Work Opportunity Reconciliation Act of 1996

("PRWORA"). See N.J.S5.A. 44:10-55; see also L.

Lustberg,'statément of.Undispuﬁed Material Facts,.ﬂ 1;
MCESS Brief, § 1. | |

. WENJ provides cash assistance to eligible families as

: we;l as non-cash “supports” to enable families to
obtain.and retain empipyment. The parties do not
dispute that WFNJ also provides emérgency assistance
‘to eligible fami;ies who are homeles; or close to
homéless‘of aré expériencing a felated emergency, “and
there is no other source of support available.” See
N.J.A.C. 10:90-6.3; N.J.A.C. 10:90-6.1; sce also L.
_Lusfberg, Statement of ﬁndisputed Material.Facts, T 2;
| MCBSS Brief, § 2.

.Néw Jersey’s Department‘qf Human Services’ Divisicn of
Family Development supervises the WFNJ program at the
state level. It is alsoc undisputed thét.;ouhty welfare
agencies administer cash assistance and social |
services at the localrlevel; See MCBSS Revised

Interrogatory Respeonse, Question 1; see also MCBSS

Brief, 9 4; L. Lustberg, Statement of Undisputed

Material Facts, 9 4.




4. MCBSS is one.of twenty-one county welfare agencies
responsible for providing economic andrsocial services’
under the WENJ program. It is undisputed that MCBSS
expended $33,504,197 in administrative costs and

_disbursements for the WFNJ program; of.that'total,
$15,985,29Q was expended en cash assistance,
$7,169,625 on emergency assistance, $629,719 for work
supports, and $9,719,563 on administrative costs. See
MCBSS Revised Interrogatory Response, Question 3.

See also MCBSS Brief, 9 5; L. Lustberg, Statement of
Undisputed Material Facts, 1 5.

5. WENJ benefits are provided to single needy parents
with at least one child under the age of'eighteen, or
under the‘age of twenty—one,‘if.enrolled in specified
educational programs. §§§”L;7Lustberg, Statement of
Undisputed Material Facts, q 6; MCBSS Brief, 1 6.

6. Financial eligibility for the receipt of WFNJ benefits_
1s determined through an asSessment of a'family’s
'income and assets, including salaries, speousal
suppoert, unemployment compensation, and bank-accounts.

See N.J.A.C. 10:90-3.1; N.J.A.C. 10:90-3.9; N.J.A.C.

10:90-3.10; see also L. Tustberg, Statement of

Undisputed Material Facts, § 8; MCBSS Brief, { 8.




7;Initial financial eligibility for WENJ benefits is-
determined by comparing the total countable income of
the family with the méximum income allowed for that
famiiy’s size in accordance with Schedule I.in
N.J.A.C. 10:90-3.3. It is undisputed that if the
family has.income equal to or less than £he maximum
aliowable inﬁome lgvel, then initial financial

éligibility exists. See N.J.,A.C. 10:90-3.1; see also

L. Lustberg, Statement of Undisputed Material Facts, 1
9; MCBSS Brief, 1 9.
8.Thé Schedule T cash assis;ance amounts‘only ébver
children presenﬁ in the household on the date when the
assistance unit filés.the WENJ application.
(hefeinafter “the child exclusion” or “family cap”) .’
It is undisputed that underrthis provision, each child

born into a family in which any family member is

receiving welfare is excluded from the calculation of

cash benefits. See N.J.A.C. 44:10-61; N.J.A.C. 10:90-

The court attaches no import to the choice of short hand reference for
the provision, although the basis for the parties' respective
preference is obvious. The child's attorneys favor “child exclusion”
to emphasize its view that the provision denies benefits to the child
bern more than ten months after benefits begin. The Board’s attorneys
favor “family cap” to emphasize that the provision caps the total
benefits paid te the family, which includes the additional child.

Thus, the provision is both a “child exclusion” and a “family cap.”
Yet, as discussed-in detall below, the Legislature expressly provided
that the added child is denied benefits, describing the child as a
“person for whom cash assistance has not been received.” WN.J.S.A.
44:10-61 (c) . :



10,

11.

2.18; see also L. Lustberg, Statement of Undisputed

Material Facts, 9 10; MCBSS Brief, { 10.

. The family cap does not apply te children born within

ten months of the family’s applicétion for benefits,
N.J.5.A. 44:10~61(e); N.J.A.C. 10:90-2.18(a), (8), or
children born as the result of rape, incest, or

domestic viclence. See N.J.S.A. 44:10-61(f); N.J.A.C.

10:90-2.18(a) (4); see also L. Lustberg, Statement of
Undisputed Material Facts, q 11} MCBSS Brief, 9 11.
The child exclusion applies to children born even
after the family has ceased to receive assistance if
the birth of the baby occurs within a year of any
members of the assistance unit’s receipt of WFNJ
éssistance, should the family reapply for assistance.

See N.J.A.C. 10:90-2.18(a) (8); see also L. Lustberg,

Sstatement of Undisputed Material‘Facts, ﬁ.lZ; MCBSS
Brief, 9 12. |

A family with a child subject to the child
exclusion may “earn back” an increase in its grant
amounf if adult family members become employed. It is
undisputed_tﬁat in such cases, an employed family
member’ s countable income is compared for eligibility
purposes with the appropriate assistance unit size,

and the appropriate benefit payment level is based on




the family size, including the child subject to the

child exclusion. See N.J.A.C. 10:80-2.18; see alsoc L.

‘Lustberg, Statement of Undisputed Material Facts,

12,

14; MCBSS Brief, g 14.

Uhder'WFNJ, the Commissioner is charged with the
responsibility of establishing a standard of need and
-a benefit level for all families receiving welfare
benefits. N.J.S.A. 44:10-42; see also L. Lustberg,

Statement of Undisputed Material Facts, 4 15; MCRSS

Brief, q 15.

13.

-14.

The standard ¢f need is the-minimum amount of
money-detérmihed-to be necessary to enable recipients
to maintain a decent and healthy.standard_of living.
It is'undisputed ﬁhat regulations fequire that it be

based on the actual cost of housing, food, and other

essentials. See N.J.S.A., 44:10-34; In re Petition for

Rulemaking, 117 N.J. 311, 318-3222 (1989). See alsc L

‘Lustberg, Statement of Undisputed Material Facts, 1

16; MCBSS Brief, J 16.

New JerseY’s standard of need increases with each

additional family member. See N.J.A.C. 10:69-10.2; see

also L. Lustberg, Statement of Undisputed Material

Facts, 9 17; MCBSS Brief, § 17.

10




15.. New Jersey’s standard of need is as follows: one

person-- $1,566 per month; two persons -- $1,811;
. three persons - $2,310; four persoﬁs - 53,026; five
persons ~ 83,271; six persons - $3,849; seven persons

- $4,094; eight persons - $4,339; more than eight
persgns - $245 for each additional person. See
-N.J.A.C. 10:84-1.6; see also L. Lustberg, Statement of
Undisﬁuted Material Facts, ¢ 18; MCBSS Brief, ¥ 18.
16. The amouﬁt of benefits that are.ééyabie each
month under WENJ depenés on the number of péople in
the family and, in general, the amouht of assistance
péid to a familfincrease with each additional family

member. See N.J.A.C. 10:90-3.3. Schedules I & II; see

also L. Lustberg, Statement of Undisputed Material

Facts, 9 19; MCBSS Brief, ﬂ119.

17. The current benefit levels under WFNJ are as
followsfrone person —-- $162 maximum per month; two
personé ;— $322 maximum per month; threé persons --
'$424 maximum per month; fon persons —~ £488 maximum
per.month; five personsg -- $552 maximum pér monfh; six
persons —-- $616 maximum per month; seven persons —-
8677 ﬁaximum per'month; eight pefsons -—- 8728 maximum
per month; more than eight pefsons — add $50 for each

additional person. N.J.A.C. 10:90-3.3; see also L.

11




i8.

‘Lustberg, Statement of Undisputed Material Facts, T

20; MCBSS Brief, 9 20.

The Department of Human Services, Division of
Family Development, Officé of Child Support Sérvices
(YOCSS5”) administers New'Jersey}s child support
prdgram and oversees the delive?y‘of child support
services which involves various staté entities
including the family division.of the judiciary, county
prosécutors and the cdunty'welfare agencies, éS'
required by Title IV-D of the Federal Social Security
Act. 42 G.S.C.A. § 651{ et seq. Specifically, Title
IV-D requires that each state create a pregram to

locate neon-custodial parents, establish paternity,

establish and enforce child support dbligations, and

~collection and distribute support payments. See L.

15.

Lustberg, Statement of Undisputed Material Facﬁs, q

.28 MCBSS Brief, 9 28.

Child support obligations are calcﬁlated pursuént
to the ﬁethodology set forth in Rule 5.6(af aﬁd
Appeﬂdix I of New Jérsey’s Child Support Guidelines,
The guidelines, in determiniﬁg support awards, take
into account both the child’s needs and the parenté’
inéomes and asseté. The_guidélines are to be used as é

rebuttable presumption in calculating child support

17



and are applied unless a party'proves to the court

" that circumstances exist which make the award

specified by the Guidelines inappfopriate in a

specific case. Seée R. 5.6(a); see atso L. Lustberg,

- Statement of UndiSputed'Material Facts, 9 29; MCRSS

20.

21.

Brief, 1 29.

‘The premise-cf New Jersey’s child support
guidelines is that “child suppoft is a continuous duty
of both parents, 2} children aré entitlied to share in._
the income.of_both parents, and 3) children should not
be the economic vidtim of divorce or outwof—wedlock-
birth.” See R. 5.6(a) Appendix IX-A, 91; N.J.8.A.
2A:34~23(a); i,.. Lustberqg, Statement of Undisputed
Material Faéts, 9 30; MCBSS Brief, 9 30.

Child support received by.arparent, whether
diétributed.by the Office of Child Support or-provided
directly to the guardian/parent, includes the
exbectatibn that the guardian/parent is spending fhe
support awafd for the benefit of the child. See R.
5.6(a)-Appendix IX-A, 9 7(j); see also L. Lustberg,

Statement of Undisputed Material Facts, 9 31; MCBSS

Brief, 9 31.

22,

When an adult applies for or receives assistance

threough the WFNJ program, she or he must assign

13




certain rights of child support over to the state. See
N.J.S.A. 44:10-49; N.J.A.C. 10:110-6.1; N.J.A.C.
10:90~-16.2(b) (hereinafter “The Assignment
Provision™) . However, as diséussed below, thig court
interpfets the statute to hot féquire assignment of
the right to support for a child subject to the cap;
However, it is undisputed that the Board has
interpretéd and implementedrthe'provision based on its
reading that the proviéion requires assignmént of
child support rights of all children in the assistance
unit, including a “capped éhild.”
| 23.. Under thé Assigﬁment.Provision as applied by the
Board, if an adult applicant is owed child_support,
the State is entitled to keep all but the first $50 of
the support for each month in which child support is
ccollected. This_so—called “pass-through” paymenf is
provided td-the—family receiving cash aésiétance. See
N.J.S.A. 44:10-39; N.J.A.C. 10:110~6:2; sce also L. -
Lustberg, Statement of Undisputed Material Facts, I
33;_MCBSS Brief, 9 33.
24, MCBSS does not pay “pass-through” child support
amounts to familieslreceivihg assistance in benefit
periods in which no child support is collected; §§g'

Exhibit A, MCBSS Revised Interrogatory Response,

14




Question 8. gge_gisgrL. Lusthkerqg, Statement of
Undisputed Material Facts, 91 35; MCBSS Brief, ¢ 35.

2h. The New Jersey Family Support Payment Center
handles retained child support monies. See Exhikit A,
MCBSS Revised interrogatory Response, Questien_4. See
also L. Lustberg, Statement of Undisputed Material
Faets, 4 38; MCBSS Brief, 9§ 38.

26, During the fiscal yeaf 2006, MCBSS collected
$3,419,537 in child support on behalf of WFNJ
recipients in Mercer County. Of that.total, 93% was
Withhe;d, and only 7%, or $248,108 was disﬁribuﬁed to
MCBSS WFNJ'recipients in the form of “pass—through”
payments. §§g Exhibit B, MCBSS Supplemental

. Interrogatory Response, CSP Disregard Payment Report.
See alsc I,. Lustberg, Statement of UndisputedlMaferial
Facts, 9 39; MCBSS Brief, 9 309.

27,/ Child-support amounts withheld by New Jersey are

used to reimburse the State and Federal governments

for WENJ/TANE costs. See 42 U.S.C.A. § 657 (a) (1},
(c)(3)7; N.J.A.C. 10:110-17.1. See also L. lustberg,
Statement of Undisputed Material Facts, 4 40; MCBSS

Brief, 9 40.

15




The following facts are effectively undisputed, inasmuch
as MCBSS has failed to present anything more than an
unsubstantiated denial of the movant’s supported

allegations. See Spiotta v. Wm. H.,Wilsbn,rlnc., 72 N.J.

Super. 572, 581 (App. Div.), certif. denied, 37 N.J. 229

{1962) (party opposing motion for summary judgment bears
burden to submit proof that facts are not as movant
asserts). |

28. . New Jersey pays af most 18% of iﬁs own. need

standard to families who qualify for welfare benefits.

See N,J.S.A. 44:10-45; N,J.A.C. 10:69—10.2; N.J.A.C.
10:90-3.3; see also L. Luétberg, Statement of
Undisputed Material Facts, § 21; MCBSS Brief, § 21.
29; As an example, while New Jersey.concedes in its
standard of need that a family of four eligible
recipients requires at least 51,127 per month to meet
its subsistence needs, the benefit for that faﬁily
-ﬁnder New Jetsey regulations ié ﬁeﬁér mbre.than $488, ¢
whérerno'fémily member is Subjecf to the child
 exclusion'provision.‘§§§ L. Zustberg, Statement of
Undisputed Matérial Fécts, q 22} MCBSS Brief, 9 22.
© 30. | Even when the family receives a grant for the
full nﬁmber of children in thé household, a family

that must rely on public assistance does not receive

16




31.

32.

enough income to ﬁeet the children’s basic needs. See
L, Lustberg, Statement of Undisputed Materisl Facts, 1
23; MCBSS Brief, § 23.

The relative vélue of cash assistance received‘by
eligible families in New Jefsey has fallen
significantly over time. It is effectively undisputed
that: the annual maximum WFNJ'cash_grant alone fof a
fémily of three in 2006, $5,800, would leave that
family 65% pefdent below the 2006 poverty level of
$16,000 for a family of thaf size. It is effectively
undisputed that in 1970, an annual ﬁelfare granﬁ
brought.a family.of three above the poverty.leVel.

See also L. Luétberg, Statement of Undispﬁted Material

Facts, 1 24; relying on D, Livio Susan, “Try Living on

'$422 a month,” Say Welfare Hike Advccates, Star

Ledger, May 25, 2007 (noting that despite a rise in
inflation of 78% cash assistance amounts have not been
raised since 1987) ; Annual Update of the HHS Poverty

Guidelines, 71 Fed. Reg. 3848 (Jan. 24; 2006), and

Legal Services of New Jersey, Hard Times Amid

Prosperity: A Current Profile of Poverty in New Jérsey
(1990) at 20; MCBSS Brief; 1 24.

The operation of the child exclusion and other

modifications to New Jersey’s welfare program has

17




resulted in fewer poor children receiving benefits.
For example} in 1996, 199,000 poor children in New
Jersey received welfare assistance. It is effectivelf
undisputed that by 2006, that number had dropped 66%
to_67,ooo, despite the fact that the number of
'children‘in families living below the poverty line saw
a comparative decrease of only 20% over the same time
period. See L. Lu§tberg, Statement of ﬁndisputed
Material Facts,  25; MCBSS Brief, 9 25.

l33. Recipients of WENJ benefits,‘upon application or
redeterminétion of benefits must sign an “Agreement to

Repay” in the efent of the receipt of income or

rescurces. See N,J.S.A. 44:10-64; N.J.A.C. 10:110-

l6.1; See also L. Lustberg; Statement of Undisputed

Material Facts, { 26; MCBSS Brief, ¢ 26.

:The parties dispute the lelowing facts; althougﬁ they are
not mgterial to the court’s décision:
34, VCrystal claims that.there are “few exceptions” to
the 60-month cuﬁulative,time iimit on tﬁe proviéion of
WFNJ cash assistanée‘to eligible families pursuant to
N.J.5.A. 44:10-72 and N.J.A.C. 10:90-2.3. Crystal
states that this time.limit appliés whether or not the

assistance was received in consecutive months. See L.

18




35,

Lustberg, Statement of Undisputed Material Eacts, T 3.
MCBSS denies this féct and objects to the use of “féw
exceptidns” because in the history of MCBSS’
application of these-laﬁs, no family haé been removed
from_cash assistance beéause they exceeded the 60~
month cumulative time limit. See MCBSS Brief; ﬂ'B;
Barbara Buckley,'cértification.

Crystal claims that the “unreimbursed assistance

amount” that a WENJ recipient is obligated to repay is

defined as unreimbursed “money payments in cash,
checks, or warrants immediately redeemable at par to
eligible families.* See L.rLustberg,-Statemént of
Undisputed Material Facts, 9 27;'MCBSSgRevised
interrogatory ReéponSe, Questioh 14. MCBSS deﬁies
this aﬁd argues thaf “un;eimbursed assistance” is

defined as the cumulative amount of assistance paid to

~a family for all months which has not been repaid by

assigned support collection; and that the term

‘“assistance paid to the family” for child'support

enforéemént collection pufposes, means money payments
in cash, checks, or wa:rants immediately redeemable at
par to eligibie faﬁilies'dnder'a state plan approved
under Title TV-A. See MCESS Brief, 1 27; Exhibit A,

Interrogatory answer to question-lé by MCBSS, of the

19




36.

Certification of Melanca Clark, Esqg. in support of
Crystal Fowler’s Motion for Summary Judgment.
Crystal argues that the State retains any.

remaining child support (i.e. whatever remains after

the first $50 of child support is paid to the family),

and that it applies that amount towards the current

cash assistance amount provided to the assisted family

for the month iﬁ wnich it received support. Crystal
also argues that any child support that remains after
accounting for the current month’s aséistangé payment
is retained by the State-to apply £o the amount of
unreimbursed cash'aésistance provided teo the family in

all preceding months of assistance. See N:J.A.C.

10:10-110~16.1; L. Lustberg, Statement of Undisputed
Material Facts, 1 34. 1In response, MCBSS argues that

the child support payments that are limited to the

arrears set forth in the Court’s Sﬁpport'order and

continues until TANF benefits are paid. After TANF
benefits cease, reimbursement is cbtained through
arrears payment by the non-custodial parent. See

Exhibit A, Interrogatory answer to gquestion #14 by

- MCBSS, of the Certification of Melanca Clark, Esg. in

support of Crystal Fowler’s Motion for Summary

Judgment; MCBSS Brief, q 34.
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37. Crystal claims that'for families currently
receiving WENJT assistancé, New jersey is entitled to
withhold child suppért.that was.éwed to a member of
that family both before and during the assistance
pexiod, up to the amount of unreimbursed assistance,

See N.J.A.C. 10:110-16.1; N.J.A.C. 10:110-17.1; L.

Lustberg, Statement of Undisputed Matérial Facts, 1
36. MCBSS denies this fact and argues that the child
suppert payments are limited to the arrears set forth
in the Court’s Support Order and continues until TANF-
benefits are paid. After TANF benefits cease,
reimbursement is obtained through arrears payment by
the non-custodial péreht.'§§§;Exhibit A, Interrogatory
answer to question #14 by MCBSS, of the.Certification
of Melanca Clark; Esg. in support of_Cr&stal Fowler's
Motion for Summary'Judgmént;.MCBSS Brief, 1 3s.

38. _V_Crystal claims that New Jersey is-enfitled, up to
the amqunt.of unreimbursed assistance, to withhold
'éhild support paid to families after they haveAQtopped
receiviﬁg WENJ assistance; that the State can keep
child support paid after the WFNJ assistance period,
ﬁp to the amount of unreimbursed assistance, if the

support'was due to a family during the WFNJ assistance

pericd; that the State can also keep child support, up

21




to the amount of unreimbursed assistance, whenever

‘owned or paid to a family, if the child support is

collected in the form of a federal tax offset

- colliection. See N.J.A.C. 10:110-17.1; L. Lustberg,

Statement of Undisputed Material Facts, 9 37. Again,

MCBSS denies this claim and érgues that the child

support payments are limited to the arfears set forth
in the Court’s Supporf Order and continues until TANE
benefits are paid. After TANF benefits cease,
reimbursement is obtained through‘arrears payment by
the non-custodial parént. See Exhibit A,'Interrogatory'

answer to guestion #14 by MCBSS, of the Certification

of Melanca Clark, FEsqg. in support of Crystal Fowler's

Motion for Summary Judgment; MCRBSS Brief, 9 37.

IMEPACT OF INTERSECTION OF ASSIGNMENT OF CHILD

SUPPORT AND CHILD EXCLUSION PROVISION ON CRYSTAL FOWLER

The following facts are undisputed:

39.

Crystal Fowler born on December 5, 2005, ‘is the

infant child of Cassandra Ricks and Revel Fowler. See

Exhibit E, MCBSS, as Assignee of Cassandra Ricks v.

Revel Fowler, Complaint of Support, May 18, 2006. L.

- Lustberg, Statement of Undisputed Material Facts, {

41; MCBSS Brief, ¢ 41. Crystal was previously known
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- as Crystal Hernandez, bearing the surname of someocne

40.

who was previously, but erroneouély, believed to be
her father.

Crystallpreéently resides with her mother,
Cassandra Ricks, and her sister Diamond Williams, borr:
June 26{ 2001, in a shelter. See Exhibit F, Affidavit

of Shelter Arrangement, February 7, 2007 and Exh. X,

Application and Affidavit for Work First New Jersey,

L. Lustberg, Statement of Undisputed Material Facts, 1

41.

4Z2; MCBSS Brief, § 42.

Cassandra Ricks is the primary caretaker of her

children and is currently unemployed. See Exhibit G,

42.

WENJ Temporary Deferrals for Cassandra Ricks; L.

Lustberg, Statement of Undisputed Material Facts, {
43; MCB3S Brief, ¢ .43.
Cassandra Ricks has been a recipient of WENJ

assistance.since June 2003. See Exhibit A, MCBSS

- Revised Interrogatory Response, Question 14; L.

Lustberg,.Statément'of Undisputed Material Facts, 1

43.

44; MCBSS Brief,'ﬂ 44,

Because Crystal was born more than 10 months
from the date of Ms. Ricks’slentry into the WENJ
program, she is subject to fhe child exclusion or

family cap. Thus, it is undisputed that the State does
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not pay Cassandra Ricks any additional cash assistance

for the support of Crystal Fowler. See Exhibit H,

"MCBSS, Case Record Action, Deécember 13, 2005; L.

44.,

Lustberg, Statement ofrUndisputed_Material Facts, T.
45; MCBSS Brief, { 45.

Despite the fact that there are two children in
the family, Ms. Ricks receives a monthly-benefit of
$322, the WFNJ cash assistance benefit level set for a
family of two. §§§'Eghibit I, MCBSS, Casé Record
Action for Cassandfa Rické, February 8, 2007; L.

Lustberg, Statement of Undisputed Material Facts, 9

- 46; MCBSS Brief, { 46.

45,

There is a 60-month cumulative time limit on.the
provision of_WFNJ cash assisfance to eligible families
pursuant to N.jﬂS.A. 44:10-72 and N.J.A.C; 10:90-2. 3.
If Ms. Ricks continues to receive WENJ monthly |

assistance for consécutive'months, then she will reach

~ her cumulative 60-month time limit on the receipt of

~benefits in June of 2008. See L. Lustberg, Statement

46.

of Undisputed-Mate£ial Facts, 1 50.

Upoh applYing for-WFNJ assistance(_and fof‘eve;y
re-determination of benefits, Cassandra Ricks.signed a
release of her rights to suppoert for hersglf and any

family member. See Exhibit K, Cassandra Ricks
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Application and Affidavit for WFNJ, February 7, 2007
(stating “I (we) understand that upon signing this

application, I {we) assign to the County Welfare

"Agency any right'to support, including any arrears

- that have accrued, from any other person for.myself or

47,

48.

any other family member for whom I (we) am (are)
applying for receiving aid.”). See L. Lustberg,
Statement of Undisputed Material Facts, ﬂ 51; MCBSS
Brief, d 51. | |

Cassandra Ricks also signed an “Agreement to

Repay.” See Exhibit L, Cassandra Ricks Agreement to

‘Repay, February 7, 2007. See L. Lustberg, Statement of

Undisputed Material Facts, 1 52; MCBSS Brief,  52.

As of'May:2007, the total unreimbursed assistance

. was 514,342, See Exhibit A, MCBSS Revised

49.

Interrogatory Response, Question 14; L. Lustberg,

‘Statement of Undisputed Material Facts, 9 53; MCBSS -

Brief, T 53.

Revel Fowler, the fathef of Crystal Fowler, is
presently employed at UPS, at a monthly salary of
$1,675 and receives health insurance beﬁefits. See
Exhibit C, Revel Fowler Interrogatory ReSponsé; L.

Lustberg, Statement of Uhdisputed Material Facts, 1

56; MCBSS Brief, 9 56.
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50.

51.

Revel Fowler also pays $78Hper month in an income
deduction for health insurance for Crystal Fowler, See

Exhibit 'C, Revel Fowler Interrcgatory Response; L.

'Lustberg, Statement of Undisputed Material Facts, 1

58; MCBSS Brief, { 58.

A child‘support hearing officer recommended entry

0f an order of support for the care of CrYstal Fowler

against Revel Fowler in the amount of $83 per week,

"and $10 per week in arrears ($376 per month total)

effective May 18, 2006, under FD-11-1012-06. Sce
Exhibit A, MCBSS Revised Interrogatory Responée,
Question 13; Exhibit M, Child Supporf Hearing Cfficer
Referral Férm, September 20, 2006; L. Lustberg,
Statement of Uhdisputed'Matefial Facts, 9 59; MCBSS
Brief, { 59. .However, Mr. Fowler sought an appeal

from that order to the court, pursuant. to Rule 5:25-4,

The basis of that appeal was Mr. Fowler’s objecﬁion to

the assigﬁment of his child: support payments to the

.Board.

52.

Of this $376 monthly amount tco be paid by Revel

‘Fowler, only $50 of the amount would be passed through

to Cassandra Ricks for the support of Crystal Fowler,

according to the Board’s interpretation of the

assignment prevision. Close to 90% of the payment
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would be kept by the state. See L. Luéﬁberg; Statement
.of Undisputed Material Facts, { 60; MCBSS Brief, 1 60..

53.  The ability of MCBSS to collect and withhold
Revel Fowler’s child support payments may extend

beyond the time'that Cassandra Ricks receives WFNJ

assistance; See N.J.A.C. 10:110-17.1. See also L.
Lustberyg, Statement of'Undisputed_Material Facts, ﬂ- 
6l; MCBSS Brief, | 61.

54, Pending the outcome of this case, Revei Fowler
has been ordered té pay $50 directly to Ms. Ricks,
starting May 1, 2007. See Exhibit ©, MCBSS o/b/o

,Cassand:a Ricks v. Revel Fowler, FD-11-1012-06, Case
: Ménagement Order of Judge Ostrer, April'27, 2007; L.
‘Lustberg, Statement of Undisputed Material Facts, 4

&£2; MCBSS Brief, 9 62,

Thg parties dispute the following facts, but resolution is
not material to the court’s resdlﬁtion of the.motibn énd
cross—motion:

55. ' Crystal.claims that the $322 monthly benefit
.amouﬁt provides less than 11% of the amount Crystal’s
family needs for.a minimally decent standard of liVing'
fpr én adult and threse children as defined under New

Jersey’s Standard of Need. See N.J.A.C. 10:84-1.6; L.
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56.

57.

Lustberg, Statement of Undisputed Material Facts, T

47. MCBSS denies this fact and states that in addition

to TANF cash assistance; Crystal’srfamily receives
food stamps, emergency housing assistancé, child cate,
and transportation to meet-tﬁeir living‘needs; §§gr
MCBSS Brief, T 47.

Crystal élaims that her mother’s only income is
the cash assistance she ;eceives_from MCBSS in the
amount df $322 per month. See Exhibit J, History Memo
for Cassandra Ricks, Febéuary 6, 2007; L. Lustberg,
Statement éf‘Undispﬁted Material Facts, 9 48. MCBSS
denies this claim and asserts that Cassandra Rické

also receives 550 pass-through from child support

payments. See MCBSS Brief, T 48.

Crystal claims that the monthly benéfit amount
her mother received.provided less than 11% of the
amount.her family needs for a minimally decent
standard of living for an adult and thrée children as

defined under New Jersey’s Standard.of Need. See

N.J.A.C. 10:84-1.6; L. Lustberg, Statement of

Undisputed Material Facts, 9 49. MCBSS denies this
claim and states that in addition to TANF cash
assistance, Crystal’s family receives food stamps,

emergency housing assistance, child care, and
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' transportation to meet their living needs. See MCBSS

. 58,

_Brief, ﬂ_49.

Crystal claims that the portion of Cassandra
Rick’s unreimbursed assistance attributable to
assistance before Crystal’s birth is $9,398. Seec

Exhibit A, MCBSS Revised Interrogatory Response,

Question 14; L. Lustberg, Statement of Undisputed

59.

Material Facts, 1 54. MCBSS denies this fact to the
extent that-fhe-statement implieé that és of May 7,
2007 MCBSS will receive $9,398 in reimbursement from
Cassandra Ricks. In accordance with the proposed court
ﬁrder dated September 20, 2006, the amount of arrears
or assistance to be reimburéed was $1,494 based upon
an effective date of May 8, 2006. See Exhibit M,
Certification of Melanca Clark, Esqg. iﬁ support of
Crystal Fowler’s Motion for Summary Judgment; MCBSS
Brief, 9 54. | | |
nystal also claims that MCBSS cannot determine_
the value, if any,.of WENJ beﬁefits received oﬁ behalf
of Cassandra Ricks and/or CrYstal'Fowler for emergency
assistance received since February, 2007, childcare,
transportatioﬁ, orlMedicaid. See Exhibit A, MCBSS
Revised Interrogatory Res?onée, Question 12; L.

Lustberg, Statement of Undisputed Material Facts, 1
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' 55. MCBSS denies this claim and asserts that the
$6,847 in emergency assistance was received by Ms.
Ricks for the benefit of her entire family. See

Certificaticn of Barbara Buckley; MCBSS Brief, 1 55.

The focllowing facts'aré effectively undisputed:

60. Crystal also claims that her father, Revgl Fowler‘
spends approximately $270 per month directly for
Crystal’s care: See Exhibit C, Revel Fowlef
Interrogatory Response. Revel Fowler’slmonthly
expenditurés on the child include approximatély $100
in housihg costs, approximately $80 for clothing,
approximately $30 on diaper and baby-related hygiené'
items,-and approximateiy $60 on toys and booké. ggé L.
Lustberdq, Statement.of Undisputed Materiai Facts, 1
57. MCBSS denies these claims merely on the ground
that there allegedly is inéufficient pfoof documenting
the amount Revel Fowler cléims he has_épent fof

. Crystal’s care. Furthermore, MCBSS argues that it is
unclear how he spends. approximately $100 in housing
cost for Crystal when she is in thé primary custody of
her mother, Cassandra Ricks. MCBSS_Brief, q 57.
However,-MCBSS provides no cognizable.evidence

disputing Mr. Fowler’s Claim. 'For example, MCBSS

30



ol.

62.

provides no certification from Ms. Riéks denying
receipf of these benefits. Nor does MCBSS provide
circumstantial evidence that wduld bring into question
Mr. Fowler’s claim —‘such-as an analysis.of his
monthly income,.and'spehding that would allegedly
leave no rcom fof the ciéimed $270 in spending. . Thus,
there is no genuine issue of material fact as to M:.
Fowler’s claims. They must be taken as true on this
motion recérd.

Mr. Fowler also claims that he will not be éble
to continue providing Crfstal Fowler with $270 a“month
in direct support if he is'required_to pay child
support.under the order proposed on Septémber 20,
2006. Crystal’s counsel nctes that this infofmation
was provided to Melanca Clark in a conversation Qith
Revel Fowler and his counsei on May 30, 2007, and that
an affidavit.from Mr . Fowler-gértifying this fact is
forthcoming! See L. Lustberg, Statement of Undiéputed
Material Facfs, 9 63; MCBSS Brief, 1 63.

| FQr the time period December lf 2005 — June 27,
2007, MCBSS.haS paid a total of $3,197.20 for
Crystal;s Medicaid claims. Yet, the Board conceded at
oral argumeﬁt that it is not entitled to reimbursement

fer those payments..
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DISCUSSION

The standard for summary Jjudgment is well settled.

See R. 4:46-2; Brill v. Guardian Life Ins. Co. of America,
142 N.J. 520 (1885}, A court should grant summary judgment
when “the pleédings, depositions, answers to
inferrogatorieé and admissions on file, together with
affidavits,_if any, sgow that there is no genuine issue as
to any.materiai fact challenéed and that the moving party
is entitled to a judgment or crder as a matter of law.”
Brill, 142 N.J. at 528-29 (quoting 5;‘4:46f2); In this
case, the material,factﬁal issues are undisputed. The

issue is one of law and statutory construction. Therefore,

it is ripe for summary Jjudgment. - See, e.g., Hudson Envtl.

Servs., Inc. v. N,J. Prop. Liab. Ins, Guar. Ass’'n, 372 N.J.

Super. 284, 297 (Laﬁ Div. 2004) {purely legal iséue ripe'

for summary Judgment); Clark v. Degnan, 163 N.J. Super.

344, 368 (Law Div. 1978), aff’d as quified, 83 N.J. 393
(1980)-(same). | | |

| Upon reviéwing the federal aﬁd state léw governing the
assignment of child support benefits, the court holds that
.Néw Jérsey law does not compel assignment of Crystél-
Fowler’s_child.support. This statutory interpretation is

consistent with the law governing child'supporﬁ, which
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:includes the principle that child_suppoft belongs to the
child and may not be waived by a parenﬁ. This
interpretétion also avoids a constituticnal infirmity,
consisting éf a taking of Crystal Eowler's-property. The
court_will'first analyze the statutofy language, and then
discuss its relationship to child support law, and the
constitutional issues that bear upon statutory

interpretation.

1. TANF Beneficiaries Are Not Compelled To Assign
Child Support For “Capped” Children

This court concludes that New Jersey law does not.
require TANF beneficiaries to assigh child support payable
for children subject_to fhelfamily cap. To the extent that
the Mercer Coﬁnty Board of Sccial Services requi;es such
assignments, its actions are ultra vires and void. |
Consistent with federai law, New Jersey law has compelled
the assignment of chiid support ihtended for children who
receive cash aésistance - previously cailed'AFDC and now
..TANF. However, inasmuch as the_ﬁamily cap_denies Crystal
Fowler cash assistance, neither'fedefal nor New Jersey law
compel the assignment of her child Suppoft. |

The assignment .of child support benefits originates in

federal law. States receiving certain federal grants in
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aid are reguired to compel assignment of chiid support for
children receiving public assistance. The federal mandate
states:

A State to which a grant is made undexr
section 403 [42 U.S.C. § 603] shall
require, as a condition of providing
assistance to a family under the State
“program funded under this part [42
U.s.C. §§ 601 et seq.], that a member
of the family assign to the State any
rights the family member may have (on
behalf of the family member or of any
other person for whom the family member
has applied for or is receiving such
- assistance) to support from any other
person, not exceeding the total amount
of assistance so provided to the
family, which accrue {cor have accrued)
before the date the family ceases to
receive assistance under the program.

[42 U.S.C,A. § 608(a) (3) (A)].

This provision only “mandates that states require children

who receive TANF assistance to assign their child support

payments to the state.” Williams +. Martin, 283 F. Supp.
24 1286, 1292 (N.D. Ga. 2003). “[Clhildren subject to the

family cap cannot be deemed to be ‘receiving such

assistance.’” Williams v. Humphreys, 125 F. Supp. 2d 881,

885 (S.D. Ind. 2000) (quoting 42 U.S.C.A. § 608 (a) (3) (A)).

But see‘Williams v. Martin, supra, 283 F. Supp. 2d at 1293 .

(declining to decide “whether the ‘capped’ children

received TANF assistance”).
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Two federal courts agree that the federal law neither

requires nor prohibits states from compelling assignment of

child support payments for a capped child. Ibid.; Williams

'.v, Humphreys, supra, 125 F. Supp. 2d at 885-86 (same).

"Section 608 (a)(3) does not expressly authorize states to
require assignment of child suppbrt for children not
receiving TANF assistance, but the provision also does not

affirmatively prohibit .. {a state] from imposing the

requirement.” Williams v. Martin, supra, 283 F. Sﬁpp. 2d
at 1293.

Moreover, there is hothing‘in the federal law that
requires assignment of chiid support payments due for
children receiving governmental benéfits other than those
funded through Part A of Title IV of the Social Security
Act, that is, “assistanpé to a family under thé State
prograﬁ funded under this part [42.U.S.C.A. §§ 601 to
€19].7 42 U;S,C.A.-§ 608(a)(3)(A)L Part A of Title IV is
ehtitledr“Bicck Grants.to States for Temporéry Assistance.
to Needy Families” and provides block grants to étafes to
assist them in providing TANF benefits. The states may
also use their gfants “in any manner that is reaspnably
calculated toraccomplish thé purpese of this part.” 42
U.S.C;A. § 604. But, aside from.paying for adminisfrative

costs common te Food Stamps and Medicaid, Part A block
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grants are not used to pay for benefits under the Medicaid

program, which is authorized by 42 U.S.C.A. § 1396, or the

Food Stamp program, which is authorized by 7 U.S.C.A. §

2015(1) (1). See Arizona v. Thompson, 281 F.3d 248 (D.C.

Cir., 2002) (addressing common administrative costs of the

.TANF, Medicaid and Food Stamp programs).

Consistent with the federal statute, New Jersey law

since 1980 required assignment of the “right to support” of

children who received AFDC. L. 1980, ¢. 172, § 1. Prior
to its repeal in 1997, the .statute provided:

[Alpplication for or receipt of aid to
families with dependent children shall
operate as an assignment, pursuant to
Titles IV-A and IV-D of the Social
Security Act, to the county welfare
agency of any rights to support from
any other person that the applicant or
recipient may have on his own behalf or
on behalf of any other family member
for whom the applicant or recipient is-
applying for or receiving assistance.

- [N.J.S.A. 44:10-2, zrepealed by L. 1997,
¢, 38, § 17].

By its terms, the repealed section required a
beneficiary to assign child support payments for a child
enly if that child received'assistancé. The court reaches

this conclusion for two reasons. - First, the scope of the

New Jersey assignment was apparently intended to be no

breader than that required by the federal law, inasmuch as
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the statute to refers to “an assignment, pprsuant to Titles
IV~A and IV-D of the Social Security Act . . . .” Ibid.
(emphasis added). And, as notédlabove, the Sccial Security
Act required only assignment of dhild suppert for those
receiving assistance, although it neither required nor .
prohibited broader assignments. |

Second, the New Jersey provisibn Just quoted expréssly
referred to assignments of child sUpport'payments for. the
benefit of.récipients of assistance. The applicant
as#igned two forms of support. ‘The applicant or-recipient
assigned “rights to support . . . fhat the applicant dr
recipieﬁt may have on hi? own behalf . . . .” Also, the
appliéant or recipient assigned support.of other family
members, but only if those fémilylmembérs alsc received
assistance. The applicant or recipient assigned “rights to

support . . . on behalf of any other family member for whom

the applicant or recipient is applying for or receiving

assistance.” Ibid. (emphasis added). B2as used in the

context of the paragraph, “assistance” meant “aid to
families with dependent children.”

Under the family cap, which was first enacted in 1891,
~the applicant or recipient could not apply for or receive

additicnal assistance, in the form of additional aid to
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families with dependent children (®AFDC”), for a child born
while the family was already receiving AFDC benefits.

The Commissioner of Human Services

shall . . . revise the schedule of
benefits to be paid to a recipient
family . . . by eliminating the

increment in benefits under the program
for which that family would otherwise
be eligible as a result of the birth of
‘a child during the period in which the
family is eligible for AFDC benefits

(L. 1991, c. 526, § 1, codified at

N.J.S.A. 44:10-3.5, and repealed by L.
1997, . 38, § 17]. | _ :

~ This prcposél sparked considerable controversy. Mény
opponents of_thé proposal asserted that it punished the
new—-porn child, and proponents, includiﬁg the prindipal
pill sponsor, then—AsSemblyman Wayne Bryant, asserted that
it simply imposed financial discipline on an AFDC-recipient
‘similar to that imposed on middle class parents, who must
decide.whethér theylcan afford another chiid. _See; e.qg.,
.Colloquy bétWeen Assemblyman Bryant and then-Public
.Adﬁocate WilfredO'Caraballo;-Public ﬁearing before,Assembly
Health and Humén Services Committee, Assembly Bills Nos.
4700, 4701, 4702,.4703, 4704, 4705 (July 30, 1991) at 7-15.
| Althbugh the bill language_referred to capping thé family’'s
total benefit, the legiélative history reflected an

understanding that the language denied benefits for the

38




capped child. In addreséing the fiscal impact of the
family cap, the fiscal estimate to the legislation noted,
“[Hlow much would be saved by not providing AFDC benefits
for the child cannot be readily determined.” Législative'
Fiscal Estimate'to ASSembly Bill 4703 tSept. 12, 1991).

The 1991 package of welfare reform legislation diq,not
amend the‘pre—existing assignment provision. As a result,
read together, the plain meaning of thé pre-existing
assignment provision and the then—new family cap provision

was that the applicant or recipient was not reguired to

assign support for the Capped child because the capped

child was not “receiving assistance.” Cf. Williams v.~

Humphreys, supra, 125 F. Supp. 2d at 885 (construing

comparable federal language to the effect that “children
subject to the family cap cannot be deemed to be ‘receiving

such assistance.’”).

if_the.Legislature intended a differeﬁt result, it
could havg'exprésslf_required _assignment of child support
for éapped chiidreﬁ by amending the plain language of
N.J.S.A; 44:10-2, which was in effect at that time and
réquired assignment only'of the rights to support of
children “applying for_or‘réceiving-assistance.” The
Legislature did not do so. Nor has this.court found any

indication in the legislative histeory of the 1991 enactment
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that_reflected a specific intention to,require assignment

of ¢hild support due a child while denying thaf child the
benefit of additional cash assistance. |
This court recognizes that the trial court in C.K. v.
Shalala, 883 F. Supp. 991, 1009-11 (D.N.J.ll995), afi’d éub

nom. C.Kf v, N.J. Dep’t of Health and Human Servs., 92 F.3d

171, 191-92 (3d Cir. 1996) opined that the family cap
enacted in 1991 did not deny benefits to the capped child,
 but simply spread the fixed and pre-existing level of
benefits among a larger family unit, including thé cappéd
child. Therefore, the t#iai court held that the family cap
.'did nét violate section 402 of the Social éecurity Act {42
U.5.C.A. § 602(a) (10) (A}] as it then existed, Which
.reqﬁired that states furnish AFDC benefits to all eligible
individuals. The Court of Appeals agreed, in dictum, that
the'family.cap did not deprive eligible individuals of
benefits in vioiation of séction 402. 92 F.3d at 121.
However; thé Coﬁft-of'Appeals also recognized that the -
family cap could deprive an otherwise eligible family of”
‘any and all AFDC benefits; by éontrast, a maXimuﬁ benefit

payment regulation would never result in a total exclusion

of benefits. Thus, the court distinguished Dandridge v.
Wiliiams, 397 U.S. 471, 90 5. Ct. 1153, 25 L. Ed. 2d 491

(1970}, which upheld the maximum benefit regulation,
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stating that “sé leong as some aid is provided to all

eligible families and all eligible children, the statute

itself is not violated.” 397 U.S. at 481, 90 S. Ct. at
1159, 25 L. Ed. 2d at 499. Morecver, in the final

analysis, the Third Circuit rejected the claim that the

-'famiiy cap viclated section 402 because the Secretary had

waived section 402. 92 E;Bd at 192. ©Lastly, this court is
not bound by an intermediate federal court’s interpretation

of state law. Cf., Dewey v. R.J. Reynolds Tocbacco Co., 121

S N.J. 69, 79-80 (1990} (lower federal court interpretation

of federal law not binding on state court).

Our State Supreme Court also addressed the issue of

“whether capped children receive benefits. Sojourner A. v.

N.J. Dep’t;of Human Servs., 177 N.J. 318, 336.(2003). The
cdu#t addressed the issue in'theléourse of rejecting an
equal protection claim that the family cap unlawfully .
discriminated against capped children, by denying them
benéfits enjoved. by children‘who, by happenstance, were
born before them in the same family. The court observed.
that in fact, the family as a whole is denied additional
cash assistance when.a new child is born under the family
cap. “All of the children in the family unit share

presumably in the total amcunt of cash assistance
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available, as is ﬁhe case 1n other similarly situated
family units.” Ibid. |

Yet, this court_does.not find that these observations
decide the issue of whether the Legislature inténded-child
éuppoptpayments for the capped child to be paid-to the
cqunfy welfare_agency to reimburse it for paymehts that

would have been made even 1f the capped child were never

borﬁ. Thé Court’s analysis in Sojourner A. did not address
the statutory language of the assignment aﬁd family cap
provisions, which support this court’s interpretation.
Ibid. The Court addressed whether a pre-cap child and a
- post-cap child experiencéd disparate treatment that
violated equal protection guaréntees._ The Ccurt concluded
they did not.because, as .a practidél matter, the two
 classes of chilidren were likely to share.in their mother’s
income and enjoy non-disparate treatment. That was an
fempiricélranalysis of hew the children weré-likely actually
to live and nof an interpretation of spécific legislative -
ianguage. Therefofe, the Court’s statement does not
resclve the issue-before this courf: the Legislature’s
intent and whether, as a fhresﬁold matter, the law cempels
assighment'of child support payments for the capped child.
New Jersey?s assignment proviéion Qas'reviéed as part

of the 1997 welfare reform. L. 1997, c. 14. However, this
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court concludes_that the new provision; like the-prior one,
dees not require assignment of support for:the cappéd
childh‘ Indeed, the family_tap‘provision was revised as
well in a way that supports the conclusicon that the capped

child does not receive benefits, contrary to the view of

the triallcourt in C.K. v. Shalala, supra. The new
assignment provision states:

The signing of an application for
benefits under the Work First New
Jersey program shall constitute an
assignment of any child support rights
pursuant to Title IV-D on behalf of
Aindividual assistance unit members to
the county agency. The assignment
shall terminate with respect to current
support rights when a determination is
made by the county agency that the’
person in the assistance unit is no
.longer eligible for benefits. The
determinaticon of the amount of
repayment to the county agency and
distribution of any unpaid support
obligations that have accrued during
the period cof receipt of benefits shall
be determined by regulatiocn of the
commissioner in accordance with federal
~law. ' o '
L. 1997, c. 14, § 6, codified at N.J.S.A. 44:10~

[
49].

The language differs in severai respects from thé
_priér-assignment provision. It was clear under the prior
iaw that the assignment Qas pursuant to federal iaw; but
the rights to support were not; The prior law referred ﬁo

an “assignment, pursuant to Titles IV~A and IV-D of the
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Social Security Act, to the county welfare agency of any

rights to support.” N.J.S.A. 44:10-2, repealed by L. 1997,
c. 38, § 17. On the other hand, in the 1997 statute, the
phrase “pursuant to Title IV-D” appears after the words
“assignment of any child suppoft rights.” Thus, there is
ambiguity: does the phrase “pursuantrto Title IV-D” modify
“child support :ights,” or does it modify “assignment”?
Consistent with priof léw, and absent any_indiCation-of
_contfary legisiative intént, the court would reéolve this
-ambiguity by concluding that “pursuant to Title IV-D”
.desﬁribes the “assignment,” nbt the “child support rights.”
Indeed, it would be contrary to existing law to read -
:“pursuant‘to Title IV—b” to modify “child‘sﬁpport rights.”
The fight to child support in New Jersey does not arise
from Title IV-D of the Social Security Act. It arises from
the.common law, and frpm N.J.S.A. 23:34—23, which
authorizes child support awards‘incidental to matrimonial
actiocns, énd N.J.S.A. 9:2-3, whiéh aufhoriies éctions for

the care and maintenance of a child of unmarried parents

living separately.' See, e.g., Greenspan v. Slate, 12 N.J.

426, 430 (1953) (stating parent has a common law duty to

support_child); L.V. v. R.S., 347 N.J. Super. 33, 40 (App.

Div. 2002) (same); Grotsky v. Grotsky, 58 N.J. 354, 356

(1971} (parent’s duty to support a child is legal and moral
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duty now grounded in N.J.S.A. 2A:34-23 fof married
parents) . |

Cnn the other hand, Title IV-D addresses_the assighment
in the context of defining the contents of state plans. 42

U.5.C.A. § 654(5); see also N.J.S.A. 44:10-44 (defining

“Title IV-D” to mean “the provisions.of Title IV-D of the
federal Social Security Act governing paternity

' establishment and dhild support enforcement activities and
requirements.”). In resolving this ambiguity, thercourt
shouid reject a. literal interpretation of in&ividual.

statutory terms when it would lead to results inconsistent

with the statute’s overarching purpese. . Couri v. Gardner,
173 g;g; 328, 339 {2002}). This court therefore concludes
that the Legislature intended no sgbstantive change in iaw,
notwithstanding {1) the “pursuant to” language refers only
tolTitle IV-D and not to both Title IV-D and Title IV-A;
and (2) the “pursuant to” language appears after the words
“child support rights” as op?osed to the word “assignment.”
This cthlusion_is supported by the legislative |
_history of the 1997 amendments, which indicates that the
Legislature.intended no substantive change to_the family
cap prbvisions. Rather, 1t appears thaf the Legislature’s
prinéipal”goal was to compiy with recently adopted federal

- law changes, which imposed time limits on assistance.
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“Many of theiprovisions of this bill . . . are intended to
implement requirements which the State must adopt undér the
recently enacted federal welfare:reform,law, Pub. L. 104-
123, the ‘Personal Responsibility énd Work Oppértunity
Reconciliation Act of 1996.’” Aséembly Policy and
Regulatdry Oversgight Committee, Statehent to 8.36 (Second
Reprint) (Feb. 10, 1997) at 5. |
As for the family cap provisions, the Legislature
apparently simply sought to continue existing law. “WENJ
continues the ‘family cap’ provision. under the State;s AFDC
program that a recipient is not entitled to receive an
increase in cash solely as a result of parenting an.

additional child . . I Legislative Fiscal Estimate to

5. 36 (Firét‘Reprint) (Dec. 3, 19%6) at 1; see alsc Id. at
3 (“The current State policy of denying additional
assistaﬁce due to the birth of a child while a family is
receiving assistanée would be continued.”). The Fiscal
Estimate did not addresé any change in revenue Based on
these provisions,-belying anf intent to change the.laﬁ.
“Approximately 400 to 500 cases monthly aré affected by
this provision [the family Cab provision}, though the
~amount 6f-a55istancé saved is not readily known.” TIbid.
The only chahge'fo the family cép noted in the legislative

history was the provision that the cap would nct apply to
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children born as a result of rape or incest. Senate Human
Resources Commitfee Statement to $.36 (First Reprint) ({Nowv.
18, 1996} at 3 (“"The committee also amended the bill to
- exempt a child born as a result of rape ér incest from the
‘faﬁily cap’ provisions of section 7 with réspect to.
.eligibility for cash assistance benefits.”)
The 1997 provision does not.include.the limiting

language of the previous provision, N.J.S.A., 44:10-2, that

the assignment was made on behalf of a “family member for

whom the applicant or recipient is applying for or

receiving'assistance.” Yet, the limitation is nonetheless
implied, because the assignﬁent under the 1997vlaw
términates when cash a;sistance benefiﬁs terminate, and the
Caéped child is névef eligible for tﬁose benefits in the
first place. A carseful reading of the étatute supports
this conclﬁsion. | |
_Thé statute provides; “The assigﬁmént Shail terminafe

“with respect‘to current support rights when . . . . the

person in the assistance unit is no longer.eligible for
benefits.” &J.s.A."M:lo—w (emph.asis; added) . The
language 1s person-specific. It refers to “the'person” -
ﬁot the family or household -- who is eligible fof _ :

benefits. This contrasts with the notion offered by the

trial court in C.K.-v.'Shalala, supra, discussed above,

47




that the capped child enjoys benefits by partaking in the
fixed benefits of the household. 883 N.J. at 991. On a
person-specific level, the capped child is not eligible for
bengfits. |

The term “benefits” means “any assistance provided to
needy persons and their dependent children . . . under the
_Work'First New Jersey Program.” N.J,é.A. 44:10-44. See

also.N.J.S.A, 44:10~57 (same). The “Work First New Jersey

Program” in turn‘means the “program established by pursuant
‘to P.L. 1997, c. 38 [N.J.S.A. 44:10—55 te 70].7 N.J.S.A.
44:10~44. The Work First New Jersey Prcgram replaced the
AFDC and Genéral Assisfance programs, aslwell as emergency
éssistance for “AFDC recipient families” and GA recipients.

The [Weork First New Jersey] program
shall replace programs which were in
‘effect prior to . . . [WFENJ’'s]
enactment . . . including: aid to
families with dependent children (AFDC)
pursuant to P.L. 1959, c. 86 (C. 44:10-
1l et seqg.) and emergency assistance for
AFDC recipient families; general public
assistance (GA) pursuant to P.L. 1847,
c. 156 (C. 44:8-107 et seq.), emergency
assistance for GA recipients, and the
GA employability program; and the
Family Development Initiative
established pursuant to P.L., 1991, <.
523 (C., 44:10-19 et seq.). '

[N.J.S.A. 44:10-58(b) 1.
Thus, the term “benefits” in N.J.S.A. 44:10-49 means TANF

and emergency assistance for TANF récipient families.
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However, the capped child'is,ineligible fo£ TANF, which
replaced AFDC. The family cap érovides that “[t]lhe lével
of cash assistance benefits ?ayable to an assistance unit
with dependent children shail not increase aé a result of
the birth ¢f a child during the period in which the
assistance unit is eligible for benefits.” N.J!S;A. 44:10-
ol (a).

The 1957 version of the family cap provision itself
élsé supports the court’s conclusion that no assignmentiis
required because the capped child does not receive

benefits,‘coﬁtrary tc the view in C.K. v.'Shalala, supra,

that a capped child under the oid family daﬁ received -
benefits in the form of a share of tﬁe fixed benefits
previougly available to the household. The 1997 family cap
contenplates that a capped child is a “éerson for whom caéh
assistance has not been receiﬁed.” N.J.S.A. 44:10-61{c).

In the case of an assistance unit with
dependent children in which the adult
-or minor parent recipient gives birth
to an additional child during the
period in which the assistance unit is
eligible for benefits . . . the
commissioner shall provide that in
computing the amount of cash assistance
" benefits to be granted to the
assistance unit, the following shall be
deducted from the monthly earned income
of each employed person in the
assistance unit: those earned income
disregards provided for under section 4
of P.L. 1997, c. 13 {(C. 44:10-37}; and
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after application of the earned income
disregards, the total countable income
shall be compared for eligibility
purpcses and subtracted for cash .
assistance benefit calculation purposes
from the eligibility standard for the
assistance unit size, adjusted to
include any person for whom cash
assistance has not been received due to
the applicaticon cf the provisions of
subsection a. of this section [which
states that the level of cash
assistance shall not increase as a
result of the birth of a child during
“the period in which the assistance unit
is eligible for benefits].

[N.J.S5.A. 44:10-61(c) (emphasis
added) ].

Lastly, the statute’s repayment provision supports the
court’s foregoing interpretation of the assignment
provision. The law requires a beneficiary to repay the

county agency from . certain funds. N.J.S5.A. 44:10-64. Ms.

Ricks assumed that repayment obligation. See Cert. of
Melanca Clark, 6/1/07, Exh. L. Yet, the statute only
contemplates repayment of benefits awarded for a particular

child.

Whenever a parent or relative with whom
a dependent child is living applies for
or is receiving benefits for that
child, and it appears that there is
pending entitlement to payment to the
child or to either or both of his
parents of funds arising from a claim
or interest legally or equitably owned
~ by the c¢hild or by either or both of
his parents .. the county agency may, as
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a condition of eligibility or
continuation of eligibility for
benefits, reguire either or both
parents, or relative, to execute a
written promise to repay, from the
funds anticipated, the amount of
benefits to be granted from the date of
entitlement to that payment.

[N.J.S.A. 44:10-64(b) {1) (emphasis
added) ] -

However, as it ‘relates to Crystal, Ms. Rick neither applied
for, nor received benefits “for that child.” Therefore,

there is no cbligation to repay the Board from.funds due to

Crystal. .

2. The Court’s Interpretation Is Consistent With A
Child’s Right To Support.

The obligatigﬁ to provide for the maintenance of a
child has long been a principle of common law. Greenspan

v. Slate, 12 N.J. 426, 430 (1953); L.V. v. R.S., 347 N.J.

Super. 33, 40 (App. Div. 2002). It is alsoc a long-
| standing and fundamental principle of New Jersey law that
-the right to child support belongs to the child. Kopak v.

Poclzer, 4 N.J. 327, 333 (1950); Ordukava v. Brown, 357 N.J.

Super. 231, 241 {(App. Div. 2003); L.V. v. R.S., supra, 347

N.J. Super. at 41. A parent may not waive a Child’s rights

“to support. Kopak v, Polzer, supra, 4 N.J. at 333 (“child

cannot be prejudiced by an agreement between the parents”):
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L.V. v. R.S., supra, 347 N.J. Super. at 41; Marinetti v.

Hickman, 261 N.J. Super. 508, 512 (App. Div. 1993) (“[T]he

right to child support cannot be waived-by the custodial

parent.”); Gulick v, Gulick, 113 N.J. Super. 366, 371 (Ch.

Div. 1871) (“[T]lhe conscience of equity will not pérmit

present needs of children to be limited by the agreement of

the {parties}.”).‘ See also Johnson v. Bradbury, 233 N.J,
Super. 129 (App. Div. 1989) (unwilling pareﬁﬁs compelled to
provide suppoft fo; college by child):

| | Consisteﬁt with these principlés,‘the court should
avoid reading the statute to require Ms. Ricks to assign
child support for Crystal. An assignmeﬁt would amcunt to a
prohibited waiver of support of the child, in &erogétion of
the common law duty of support. Such ari interpretation
Should be disfavored, as being in dercgation of the common

law. See Hirsch v. Tushill, Ltd., 110 N.J. 644, 647

(1998) {statute providing for rééoveﬁy of costs in
'derogation of common law should be strictly construed) ,
 Abéent a clear and plain expression of legislative intent
to authorize aSsiéhmenﬁ Qf a capped child’s right to

support, such a reading should be rejected. See White v.

Township of North Bergen., 77 N.J. 538, 559 (1978) (“A

strict cbnstruction of a statute in derogation of the
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common law requires that the legislative intent be clearly

and plainly expfessed in order to effectuate a change.”).
The court recognizes that a parent c¢an bargain away

the right to receive support.from a natural parent-where a

responsible third—pérty VOluntarily agrees to accept the

obligation. = Bengis v. Bengis, 227 N.J. Super. 351, 361

(App; Div. 1987) (“néthing prevents a nétural parent from

. assigning that duty to a financially respoﬁsible consenting
third party”). -Yet, this.court rejects the argumeﬁt
‘(although notrraised by thelBoard)-that, as in Bengis,
Cassandra Ricks has waived her right to receive support for
Cryétal from Mr. Fowler,.and assigned Mr. Fowler’s paymehts
to the Board of Social Serviées,lin return for the payment
.of TANF benefits to her family from the Beard. Bengis does
not'Controlrbecause the Board has not assumed the duty to
support Crystal Fowler. Indeed, the_statﬁte expressly.
reéognizes‘fhat benefits‘are ho? paid for Crystal,_who is a
“pérson for whom cashvassisﬁance has not beeh receivéd” due
~to the Family Cap. N.J.S.A. 44:10-61(c). Indeed, Bengis
recognizes that “where the weifare of.children is
concerﬁed, the court has discretion, reasonably exercised,
to'reject” an.agreement assigning support of a child. 227

N.J. Super. at 362. Given its interpretation of the

statute, this court need not reach the issue of whethér,.in
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the exercise ¢f such discretién;'the assignment of -
Crystal’s child support WOuld‘be rejected as confrary to
the child’s welfare.

Thus, consistent with the prinCiple fhat the right to.
support belongs to the child, and cannot be traded or
wailved, the court construes thé statute éo as not to
require asSigﬁment of Crystal’s right to support from her

father.

3. The Court's Interpretétion Avoids An
Unconstitutional Taking.

I this court’s view, as explained below, the

assignment of Crystal’s right to child support would likely

" violate the federal and state constitutional prohibitions

againét the taking of private property for pubklic use

- without just compensation. U.S. Const. amends. V and XIV;

‘N.J. Const. art. I, 9 20; see also Littman v. Gimellc, 115

N.J. 154, 161, cert. denied, 434 U.S. 934, 110 8. Ct. 324,

S 107 L. Ed. 24 314 (1989) {(New Jersey and federal rights

against governmental taking without just compensation are

coextensive). -However, this court need not decide'the

issue, as this cburtfs interpretation avoids such a

cconstitutional infirmity.  And such a statutory

interpretation is favored. See In re Bd. of Educ. v. Town
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of Boonton, 99 N.J. 523, 539 (1985), cert. denied sub nom.

Kramer v. Pub. Employment Relations Commfn, 475 U.8. 1072,
106 3, Cﬁ. 1388, 89 L. Ed. 2d 613 (1986) (stating that
court has “clear duty . . . to cohstrué the statute in a
manner that wOuld‘upholdlité constitutionality if it is
reasonably susceptible to such a construction."); Town

Tobacconist v. Kimmelman, 94 N.J. 85, 104 (1983) ("When a

statute's constitutionality is doubtful, a court has the
power to engage in 'judicial surgery' and through

appropriate construction restore the statute to health.");

N.J, State Chamber of Commerce v. N.J. Election'Law

Enforcement Comm’'n, 82 N.J. 57, 75 (1980) (“court has the
power to engage in 'judicial surgery' or the narrow

construction of & statute ‘to free it'from constitutional

- doubt’”); Camarco v. City of‘Orangé,_Gl E;QL 463, 4166
(1972).(affirming coﬁstruction of ordinance so as to render
it constitutional, based on “faig assumptién that the-
wisﬁes of the legislative body would be furthered:by
upholding its proscribtive goals to the éxtent |
constitutionally permissible.”).

In deciding whether a person has. suffered an

unconstitutional taking of property, the United States

Supreme Court has recognized that a. court must engage in a

- fact-intensive inquiry. Penn Cent. Transp. Co. v. City of
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" New York, 438 U.S. 104, 124, 98 S. Ct. 2646, 57 L. Ed. 2d
631 (1978). The Supreme Court has held that a court must
consider the economic impact-and character cf the

governmental -action. "Ibid. A court must consider “[t]he

econcmic impaét of the régulation on the claimant and,
particularly, the extent to which the regulation has
intérfered.with distinct investmentwbécked expéctations

L7 Id. at 124. A court must.also e}aluate “the
chafa;ter of the govefnmental action.” Ibid.

‘A “taking’ may more readily be found
when the interference with property can
be characterized as a physical

invasions by government . . . than when
interference arises from some public '
program adjusting the benefits and |
burden of ecconomic life to promote the
common good.

[Tbid. ]}

Applying the Penn Central test, tﬁis court finds that
a maﬁdatory assignment to the Beard of.Social.Services of
“all but $50 a month of the chiid support dﬁe from Crystal’s
father would rdn-afbul of the takings clause. Iﬁ reaching
this conclusion, the court finds most persuasive the

reasoning in Williams v. Bumphreys, supra, wherein the

district court found unconstitutional the assignment of

child support for a capped child undér Indiana law. 125 F.

Supp. 2d .881. Like the court in Williams v. Humphreys,
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this court finds distinguishable the-decision in Bowen v.
Gilliard, 483 g;gé 587, 107 8. Ct. 3008, 27 L. Ed. 2d 485
(1987}, which upheld the constitutionality of North
Carglina’s program of mandatory assignment of child

sﬁpport. The North Carolina prcgram addressed in that cése
did not involve a family cap:; and each child was counted as
 the benefit level rose with the addition of each newlchild..

The first Penn Central factor - the economic impact of

the asszignment - woﬁld favor a finding of a taking if the
New Jersey law were_construéd te require assignment of
Crystal Fowler’s chiid.support. Of the $83 a week or $357
~a menth that Mr. Fowler is obliged to pay_in child support,
the Board of Social Services seeks to diﬁeft all but $50ka
month. True, the $50 pass—thfough renders the New Jersey
system slightly less onerous than the Indiana progiam found

unconétitutional in.Williams.v. Humphreys. ~Indeed, the

district couftrnoted'that_New Jersey passes through $50
while Indiana did not. 125 F. Supp. 2d at 887, n.d. ‘Yety
- the impact.of the assignment is nonetheless substantial.
Absent the assignment of Mr. Fowler’s child support, Ms.
Ricks would receive the cash assistance grant of 5322, plus
$357 child support from Mr. Fbwler, fér a tQtal of $679 a

month. With the assignment, Ms. Ricks would receive $322,
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plus a pass-through of $50, for a total of $372. This is a
substantial $307 or forty-five percent reduction in Ms.
Ricks’s income.

Viewed from the perspective of Crystal, the economic

impact is even more substantial. See Bowen V. Gilliard,
supra, 483 U.S. at 606, 107 S.'ét, at 3020, 97 L. Ed. 24 at
504 (“[Ijn evaluating the economic impact.of the
assignment;'it is important to remember that it is.the

- impact on the child, not on .the enti:e‘family unit, that is
relevant.”). Absent the assignment, $357 would be provided

for her benefit through child support. This payment may

result in incidental benefits to the mother. See Zazzé v.

Zazzo, 245 N.J. Super. 124, 131 (App. Div. 1990), certif.
denied, 126 N.J. 321 (1991).(stating thaﬁ the law is not
bffended if a custodial parent reaps'“soﬁe_incidental
‘benefit . . . from tHe roof expeﬁses cﬁmponent of chiid
support”), Nonetheless, the support is intended f&r the
child’s benefit; not the mother or thé general family fund.
‘See R. 5:68, Appéndix 1X-A, § 7(3) (“These guidelines
aséume‘that the obligee“ié spending the support award for
the benefit of the child or children.”). Thus, in New
Jérsey,.it would be unjustified to conclude, as the Court
did in Bowen, that “the.ﬁypical AFDC parent will have used

" the support money as part of the generél family fund even
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without its being transferred through AFDC.” 483 Q;§;.at
607, 107 8. Ct. at 3020, 97 L. Ed. 2d at 505.

With the assignment, only $50 out of the $357 is
rassed through. This has an even more substantial.impact
on Crystal; by reducing her support by $307, or eighty-six

percent. Even if one were to accept the notion that she

‘shares pro rata in the pre~existing benefit granted the

family of $322, that sharinglwould yield $107 ($322 =+ 3)

for her. That $107 plus £50 totals $157,<w5ich is 5200

less than the’support payable by her father - a fifty-six

percent reducticn in support.. Moreover, ét.least according
to_governing regulationé, és.hoted above in the fact
sectién,.the Board may lay claim to Mr. Fowler’s support
payments even after the mbtber—stops re;eiving cash

assistance, until any cash assistance has been reimbursed.

Unlike in Bowen v. Gilliard, there is no coﬁparable
mitigating increase in benefits as.a result of the

additional child. The Court in Bowen found that the loss

of the Support_paymeﬁts was mitigated in.part'“by the extra
AFDC benefits that are received by the inélusion of an
additional family member in the unit . . . . 483 U.S. at
607, 107 S. Ct. at 3020, 97 L. Ed. 2d at 505. By

contrast, in New Jersey, the family cap freezes benefits.

True, as in Bowen, $50 is passed through. Thid, (noting
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also that the loss of support is mitigated”“by the-extra.
$5O that the family receives as a result of the
assignment”). However, as noted above in the faét‘section,
S in Néw_Jgrsey, unlike in Norﬁh Carolina, the pass-through
would only occur if the $357 is collécted in the first
piace. %herefore, New Jersey, unlike North Carclina, would

bear no risk ofrnon#payment from Mr. Fowler. The Bowen

Court noted that the loss of support was also mitigated by

the fact that “the State . . . is bearing the risk of
nonpayment.” TIbid. By contrast, New Jersey bears no such

risk.
The assignment of child support payments in this case

would also interfere with “distinct investment-backed

expectations” - the second Penn Central factor. In Bowen

V. Gilliard, supra, the Sﬁpreme CQﬁrt noted thét under
North Céroliha law, the right to child support was “not a
?roperty-right-ofrthe-éhild." 483 U.5. at 60?, 107 8. Cﬁ.
at 3020, 97 L. Ed.'éd ét 505. Also,.éhild suppért amounts
were subject to modification. Id. at 607, 107 S. Ct. at
3021,.97 L. Ed. 2d at 505.

By contrast, uﬂder New Jersey law, the right to

- support belongs to the child, as discussed above. Kopak v.

Polzer, supra, 4 N.J. at 333: Ordﬁkaya v. Brown, supra, 357

N.J. Super. at 241; L.V. v. R.S., supra, 347 N.J. Super. at
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a1. The amount of support is certainly Subject to

modification. Lepis v. Lepis, 83 N.J. 139, 151-52 (19280).
Yet, the péyor must show a substantial and permanent change

in circumstances. Innes v. Innes, 117 N.J. 496, 504 (i990)'

(“Temporéry circumstances are an insuificient basis for
modification,”).' Mcreover, even then, a reduction may not
be awarded if the needs of the child predominate. See,

e.q. Lissner v. Marburger, 394 N.J. Super.'393, 404-05 (Ch.

Piv. 2007) (denying request for reduction in child support
based on payor’s voluntary retirement). A child in New:
Jersey has a legal expectation that her parents will

support her, based on the parent’s ccmmon law and statutory

obligaticn to péy support. Greenspan v. Slate, supra, 12

N.J. at 430; L.V. v. R.5., supra; 347 N.J. Super. at 40.

Thus, this court finds persuasive the district court’s

¢0nclusioh in Williams v. Humphreys based on comparable
Indiana law thét-ﬁandatory assignment-of child.support
‘coﬁstitutes'interfe£ence with a distinct investment—backed
éxpectation. “Because Indiana children have a clear rigﬂt
to c¢hild support, de?riving\a child of some or all of her
child support paym@nts interferes With the child’s prdperty
interest.” 125 F. Supp. 2d at 888.

Finally, the character of the governméntal action -

the third Penn Central factor -- favors a finding that the
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assigdment constitutes a taking of Crystal’s property.

The Board of Social Services seeks to compel Crystal’s
mother to forfeit all but $50 a month cf Crystal’s sqpport
frpm her father, in return for no enhancement Whatsoever Qf
support from the Board of Crystal. As noted abbve, Crystai
is a “person for whom cash assistance has not been

received.” N.J.S.A.'44;10—61(c); Therefore, this court

finds persuasive the analysis in Williams v. Humphreys that

Lhe aSsignment‘in Bowen‘v. Gilliard waé permitted because
there was a rough exchange between the state and the child.
In other wordé, in return for the‘assignment, the child was
included in a family unit whose assistance iﬁcreased as a
result of the child’s addition to the family. 125 F. Supp.
2d at 888. | |

By contrast, under New Jersey’s family cap as under

Indiana’s family cap, there is no increase in assistance.

As the district court observed,

Under the Indiana family cap program,
there simply is no comparable exchange,
‘rough or otherwise, betwesen the State
and the excluded child. In ‘return’ for
the excluded child’s assignment of
support payments, the family’s overall
benefits do net change at all. By
mandate of Indiana law, thoseé benefitis
are calculated without taking into
account the excluded child’s needs.

[ITbid.]
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The same can be said of the assignment under New Jersey
law. The pass-through of $50 of Crystal’s own support does

not avoid a conclusion that the third Penn Central factor

favors a finding of a taking. The $50 pass-through simply
reduces the amount of Crystal’s ioss on her side of the

ledger. There is still “no comparable exchange” because

the State of New Jersey offers Crystal nothing on the'other

side of the ledger.

In sum, in applying the Penn Central factors, the

compulsory assignment of Crystal’s support from her father

would constitute an-unconstituticnal taking of her property

without compensation. As noted above, the statute can be

construed to avoid the compulsory assignment and this

constitutional infirmity. Therefore, this court finds that

the New'Jersey statute does not compel assignment of child

support for a capped child.

4. Conclusion as to Aésignment.

For the reasons stated above, the court finds that the
statute does not compel Cassandra Ricks te assign to the
Mercer County Board of Social Services any child support
payménts due from Revel Fowler for his déughter, Crystal

Fowler. The assignment obtained from Cassandra Ricks is .
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therefore void, as it was obtained without statutory

autherity.

5. Implementation of Decision.

Therefore, Mr. Fcher,shall pay child support,
consistent with ﬁhe determination of the child support
hearing cfficer, difectly to Mé; Ricks. He shéll pay 383 a
week by wage garnishment directly to the ébligee effective
_May‘lB, 2006, which is the date of filing of the
appiication for child support by the Board on behalf of Ms.
Ricks. Mr. Fowler shali aisé pay an additional 510 a week
. toward arrears. Probation shall calCulate the arrears that
have accrued since the cbligaticn to pay child support, and
pfovide 1ts repert to the pérties. Probation shall credit
Mr. Fowler with direct payments fo Ms. Ricks of $270 a
month prior to the initialrpropésed order of'thé child
support héaring bfficer, September 20, 2006. It shéll alsoc
credit Mr. Fowler with the 550 direct payments madé.torMé.
Ricks pursuant to this April 27, 2007 order.

The éarties shall have fourteen days after receipt of
Prdbation’s‘calculation te register ahy objections to the
arrears calculaticn. Absent any objections, the arfears

calculation shall become final.
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